
 

 

 
First Meeting Room 413 
2009 Interim State Capitol Building 
June 19, 2009 Pierre, South Dakota 
 
Friday, June 19, 2009 
 
The first meeting of the Alcoholic Beverage Control and Licensing Laws Committee was called 
to order by the Chair, Senator Tom Nelson, at 9:30 a.m. (CDT) in Room 413 of the State 
Capitol, Pierre, South Dakota. 
 
A quorum was determined with the following members answering the roll call: Senators Ryan 
Maher, Tom Nelson (Chair) and Russell Olson; and Representatives Lance Carson, Bob 
Faehn, Mark Kirkeby, Eldon Nygaard, Betty Olson, Tim Rounds (Vice Chair), Oran Sorenson, 
Steve Street, and Charles Turbiville. Senator Craig Tieszen and Representative Dan 
Lederman were excused.  
 
Staff members present included: Jim Fry, Director; Fred Baatz, Principal Research Analyst; 
and Lisa Shafer, Legislative Secretary. 
 
(NOTE: For purpose of continuity, the following minutes are not necessarily in chronological 
order. Also, all referenced documents distributed at the meeting are attached to the original 
minutes on file in the Legislative Research Council (LRC). This meeting was web cast live. 
The archived web cast is available at the LRC web site at http://legis.state.sd.us under "Interim 
Information – Minutes and Agendas.") 
 

Comments by Chair 
 
Senator Tom Nelson said that the committee will review areas of interest that have been 
discussed in the past few years. It is not the intent of the committee to make major changes 
but to clarify laws and fix problems that currently exist.  
 

Comments from Vice Chair 
 

Representative Tim Rounds reminded the members that some of the issues discussed may 
be controversial. In-depth information from both sides of the issue will be presented by the 
various interested parties. 
 

Comments from Staff 
 

Mr. Jim Fry, Director of the Legislative Research Council (LRC), informed the committee that 
it has been 38 years since the last major alcoholic beverage and licensing laws rewrite. The 
issue is very complex and has grown more complex over the years. The Code has become 
difficult to work with and the LRC staff hopes that it can be revised and consolidated so that it 
is better understood.  
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Overview of Alcoholic Beverage Control Laws 
 
Mr. Matt Fonder, Deputy Director of Property and Special Taxes with the Department of 
Revenue and Regulation (DRR), said that the Division of Property and Special Taxes has 14.0 
FTE, with 3 of the FTEs working on alcoholic beverage laws. The four main functions of the 
division are: collect fees and taxes associated with alcohol licenses; issue over 4,000 licenses; 
impose certain penalties for violations of the law; and provide guidance for retailers, 
wholesalers, cities, counties, law enforcement, and the general public.  
 
The Division collects over $14 million in fees and taxes annually, which is processed by 1 FTE. 
In FY08, the division collected $315,000 in alcohol licensing fees from retailers and 
wholesalers, $210,000 in brand registration fees from the manufacturers, $12.3 million in beer, 
wine, and liquor taxes from the wholesalers, and $1.2 million from the 2% wholesale tax on 
spirits and wines. The three-tier system, including the retailers, wholesalers, and 
manufacturers provides a structure to collect the taxes and fees and enforce laws in the state.   
 
The issuance of over 4,000 licenses annually is based upon the department’s heavy reliance 
on the cities and counties, which determines whether a person and the location are suitable to 
have a license. The department is more involved in the process when the person is trying to 
transfer or renew the license. 
 
Imposing certain penalties for violations of the laws is the third function of the division. The 
most common violation is the illegal sale of alcohol to minors – §35-3-10.1. This section allows 
for the department to impose monetary penalties on the violators; otherwise, the department 
does not have the authority to impose monetary penalties. If a license is suspended, under 
§35-4-2.1 a retailer is able to make a monetary offer in lieu of a suspension. It is at the 
discretion of the department to accept the offer. Mr. Fonder thinks it may be better to also 
have a fee schedule for the offense since there is no option other than suspension.  
 
Mr. Fonder distributed a handout listing the different classes and types of licenses (Document 
#1). He told the members that the division receives about 15-20 calls per day pertaining to 
alcohol licensing questions. Mr. Fonder showed the confusion and complexity of alcohol laws 
by going through the different examples listed in document #1. Some of the issues include the 
types of licenses available, temporary licenses, and hours allowed selling alcohol. He said 
there is redundant language for the definitions that could be consolidated. The three main 
concerns for division are public safety, effective collection of fees, and efficient customer 
service.  
 
Representative Bob Faehn asked if there is an issue if all the temporary licenses were 
repealed and broad authority was whether given to the municipalities to approve temporary 
licenses. Mr. Fonder said that he does not believe there would be a problem for the division; 
however, there could be other concerns in the industry.  
 
During committee discussion, it was stated that smaller communities rely on younger people to 
serve tables at restaurants and serve the alcoholic beverages to the tables. The communities 
would be severely affected if the laws were changed to where people have to be 21 to even 
serve alcohol. 
 
The committee recessed at 10:25 a.m. and reconvened at 10:42 a.m. 
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Role of Local Government 
 
Ms. Yvonne Taylor, South Dakota Municipal League, said that the municipalities are asking 
that the alcohol licensing laws be changed to provide more local control. Since the local 
people are the parties who ultimately care about alcoholic beverage licenses, the number of 
licenses issued for a community should be a local decision. Other changes Ms. Taylor 
suggested included: 

• The licensing criteria could be easier to find; 
• The character and location as determined by case law issued by the Supreme Court 

could be broadened; 
• A distinction between malt beverages licenses and liquor licenses exists on the books 

but should not since there really is not a difference; and 
• There are people holding on-sale licenses who are not actively using those licenses.  

 
Ms. Taylor stated that the laws are riddled with confusion, and it could be simplified with giving 
more local control on the issue. Ms. Taylor said that if the committee is not willing to give 
complete local control on the issue, then there is still room for improvement to help eliminate 
some confusion.  
 
Senator Nelson asked about leasing municipal liquor licenses. Ms. Taylor responded that most 
retailers are using lease agreements for on-sale licenses. The licenses are leased to the 
person operating the bar. There are criteria in place for this type of agreement.  
 

Business and Industry Priorities and Concerns 
 
Mr. Robert Riter, South Dakota Beer Wholesalers Association, reminded the members that 
alcoholic beverages are a regulated product. There were problems in the market place prior to 
prohibition. The changes now reflect society’s decision to allow for the sale of alcohol again 
with constraints to prevent the previous problems. The three-tier system allows for equal 
opportunity for people to handle a product.  
 
Currently, there are 300-400 different beer products in South Dakota. Beer wholesalers 
provide a regulated product. For that reason, the freedoms allowed with other products are not 
allowed with beer. Some of the regulations are that quantity discounts by wholesalers are not 
allowed unless offered to all retailers, and the ability to track shipments and products are 
easily traced.  
 
There are almost 1,800 beer licenses across the state and 10 beer wholesalers. The 
wholesalers pay the taxes owed on the product when the product is placed in the warehouse. 
This ensures that the tax is paid upfront and that the state gets the taxes due. Without the 
wholesaler, there are not many people that would drive to all the places across the state and 
ensure the product being sold is in-stock and in-date.  
 
The license retailer plays an important role in the licensing process because the retailer 
verifies the legal age of the person purchasing the product. Retailers work hard to train 
employees. If they do not verify proper age, then the retailer’s license is in jeopardy.  
 
The three-tier system is a legitimate system founded from prohibition. There are changes that 
need to be addressed; however, Mr. Riter cautioned the committee that a whole scale change 
could sweep out items that were not intended to be changed.  
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Representative Eldon Nygaard asked how many underage stings occur with people under 
the age of 21 selling the product.  
 
Representative Betty Olson inquired about retailers that run out of a product and purchase 
the product somewhere during the shortfall between deliveries. Mr. Riter said that he would 
need to look at the statute. However, the retailer is able to go to the local area off-sale retailer 
and purchase products. Under franchise law, retailers are not able to go outside the area to 
purchase product.  
 
In response to Representative Tim Rounds’ question, Mr. Riter said that a nickel a drink tax 
at the retail level will be more than five cents because the retailers increase charges due to the 
breweries increase, and the wholesales increase charges since they have to pay more tax 
upfront. The impact is broader than it appears. Mr. Riter  noted that taxes in South Dakota are 
higher than neighboring states, and people will travel for cheaper prices.  
 
Senator Ryan Maher asked about the pricing differences between South Dakota and North 
Dakota. Mr. Riter stated that North Dakota has some favorable alcohol laws. One law is the 
manner on how shipping costs are allocated which benefit some retailers with lower prices. 
  
The committee recessed at 11:43 a.m. and reconvened at 1:05 p.m. 
 

Business and Industry Priorities and Concerns Continued 
 
Mr. Tim Dougherty, South Dakota Retail Beverage Dealers Association, urged the committee 
to proceed with caution as it considers changes to the alcoholic beverage laws. Although 
some laws are old and more complex, it does not mean that they are obsolete or unnecessary. 
The laws are more complex than confusing, which can be addressed by reorganizing the 
statutes to make them easier to find. The purpose of the laws is to protect the public and 
promote economic development.  
 
Mr. Dougherty believes that there is a lot of control on the local level already. The local 
governments make the determination of character to issue the licenses and determine if the 
location is suitable according to zoning laws. Local governments have the ability to decide the 
number of license to issue in all categories except traditional liquor licenses. 
 
There needs to be uniformity with local control. He does not want to have a myriad of local 
ordinances for issuing licenses and the operating of the licenses. There are communities that 
are competing with each other for events and services. There are benefits in having uniformity 
across the state.   
 
Mr. Dougherty said that most temporary licenses were designed for nonprofit organizations to 
be operated at public facilities. Those nonprofit organizations are competing with retail 
faculties that have to pay taxes. The retailers have invested a substantial amount of money 
and there is a concern that the nonprofits are not paying the same taxes.  
 
In response to Representative Oran Sorenson’s questions pertaining to lowering the drinking 
age, Mr. Dougherty said that it has been argued that changing the drinking age to 21 has 
pushed younger people to drink in unsupervised places. It would make more sense to have 
the drinking age younger so that young adults would consume alcoholic beverages in bars and 
restaurants where others would be able to ensure they are consuming responsibly. However, 
the state would lose federal funds if the drinking age is lowered.  
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Representative Rounds said that he will have legislation drafted that will have the drinking age 
lowered but keep the purchasing age at 21. He believes that the state will still be able to 
receive federal funds with this change. Mr. Dougherty encouraged the committee to ask 
former Attorney General Mark Meierhenry to speak about this issue.   
 
Mr. Shawn Lyons, South Dakota Retailers Association, distributed a handout entitled “Age of 
Servers and Legal Time to Serve: By Type of License”. (Document #2) He said that the legal 
age of the server varies depending on the type of license the retailer holds and the amount of 
gross revenue. Some businesses obtain more than one type of license because of the 
limitations of the licenses.  
 
Mr. Lyons’ organization offers a training program to become trainers to certify the clerks and 
wait staff to prevent the sale of alcohol to underage people. The training is offered every other 
month. Since 2000, 539 people have gone through the program, and over 19,000 clerks have 
been trained by the trainers that have been certified in the program.  
 
In response to Representative Sorenson’s question, Mr. Lyons said that the grocery stores 
where people only have to be 14 to sell alcohol have the same restrictions, compliance 
checks, and requirements as other retailers.  
 
Mr. Lyons said he would look into and ask his members about Representative Nygaard’s 
inquiry about changing all the alcohol licenses to a serving age of eighteen. 
 
Senator Maher asked about Dram Shop laws – selling to intoxicated people. Mr. Lyons said 
that his organization has a strong position opposing the removal of the laws and discouraging 
the weakening of the laws.  
 
Mr. Lyons noted that local ordinances may be more restrictive than the state law, so people 
need to check with their local officials regarding allowable times for sale.  
 

Public Testimony 
 
Mr. Matt Keck, South Dakota Wine Growers, said that access to markets is an issue. Some of 
the carve-outs have been made from manufacturers strictly because they are not able to make 
enough products for distribution or there is neither need nor desire to take on additional South 
Dakota products.  He is asking the committee to look at the need of the industry for beverage 
manufacturers to get the product to the market. They are value-added agriculture and 
represent tourism in the state.  
 
Ms. Nancy Hilding from Blackhawk, SD, distributed a packet of information. (Document #3) 
Some of the issues behind the topic include religion, racism, discrimination, litigation, the 
Sturgis Rally, location, and adequate determination of local control. Included in the packet is a 
list of potential amendments for the current SD alcoholic beverage statutes. 
 
Ms. Hilding explained the documents included in her packet that show how the current 
alcoholic beverage laws are not appropriate for Meade County due to the Sturgis Rally. One 
issue is how close some licenses are to religious areas. This is not a local issue but an issue 
that involves many areas. She agrees that adequateness of location and character are not 
enough to determine if a place should be issued a liquor license; it could be expanded to 
include law enforcement, etc.  
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The committee recessed at 2:42 p.m. and reconvened at 2:55 p.m. 
 

Committee Discussion 
 
Representative Lance Carson asked which laws govern an establishment if they have two 
different licenses. Mr. Fry replied that an establishment with an on-sale license and a malt 
beverage license can operate under the provisions of the malt beverage license if the on-sale 
license cannot be operated on that day.  However, on days when both licenses are in play, the 
most restrictive laws apply for hours, age of servers, etc. 
 

Staff Direction 
 
Mr. Fry informed the committee that the LRC staff is working on form and style changes for the 
Code. Condensing temporary licenses, age of people allowed to sell alcohol, and removing 
outdated statutes will take more time, but staff will provide as much draft legislation as can be 
accomplished within the time constraints.  
 
Representative Charles Turbiville said that not being able to sell alcohol on Memorial Day 
with an on-sale license is a disservice for those that have served the country. He would like a 
bill prepared that allows all alcoholic beverages to be served on Memorial Day.  
 
Representative Turbiville asked for staff to draft legislation that restricts the sale of alcohol 
beverages. All sales can start at 7:00 a.m. and end at 2:00 a.m., regardless of the license 
type.  
 
Senator Maher said that it would be nice to have inventory sold over the counter. Currently, 
establishments are not able to buy and sell back a 1.75. Mr. Fry noted that the original 
regulation was intended as a consumer protection issue.  
 
Representative Mark Kirkeby asked if the fees cover the administrative costs.   
 
In response to Representative Steve Street’s question, Ms. Nancee Johnson, South Dakota 
Beer Wholesalers Association, said that in South Dakota, manufacturers are able to charge 
wholesalers different amounts. The wholesalers must charge the same price to all retailers.  
 
Representative Sorenson stated his support to lower the drinking age, but noted that most 
eighteen-year-olds are still high schools students.  
 
Senator Nelson said that he intends to ask someone from the Attorney General’s office to 
speak to the committee about the legal ramifications of changing the drinking age at the next 
meeting.  

 
Next Meeting 

 
The next meeting of the Alcoholic Beverage Control and Licensing Laws Committee is 
scheduled for Tuesday, July 28, 2009, in Pierre.  
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Adjourn 
 
REPRESENTATIVE TURBIVILLE MOVED, SECONDED BY REPRESENTATIVE ROUNDS, 
THAT THE COMMITTEE ADJOURN. The motion passed unanimously on a voice vote.  
 
The committee adjourned at 3:24 p.m.  
 
 
 

All Legislative Research Council committee minutes and agendas are available at the South Dakota 
Legislature’s Homepage:  http://legis.state.sd.us.  Subscribe to receive electronic notification of meeting 
schedules and the availability of agendas and minutes at MyLRC (http://legis.state.sd.us/mylrc/index.aspx). 


