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The one hundred twenty-fifth meeting of the South Dakota Code Commission was called to order by Chair 
Margaret Gillespie at 10:06 a.m. CT, October 16, 2019, in Room 363 of the State Capitol, Pierre, South Dakota. 
 
A quorum was determined with the following members answering the roll call:  Commissioners Doug Decker, 
Steven Haugaard, Arthur Rusch, Tom Lee (Vice Chair), and Margaret Gillespie (Chair).  All commissioners with the 
exception of Decker and Lee participated by telephone. 
 
Staff members present were Wenzel Cummings, Code Counsel, and Rachael Person, Senior Legislative Secretary. 
 
All material distributed at the meeting is attached to the original minutes on file in the Legislative Research 
Council (LRC) Office.  For purposes of continuity, these minutes are not necessarily in chronological order. 
 

Approval of Minutes 
 

Commissioner Rusch moved, seconded by Commissioner Decker, that the September 10, 2019, meeting minutes 
be approved.  Motion prevailed on a roll call vote with 5 ayes.  Voting aye:  Decker, Gillespie, Haugaard, Lee, 
and Rusch. 
 

Digitization of the South Dakota Codified Law 
 
Ms. Brenda Hemmelman, South Dakota State Library, provided an update on the digitization of the South Dakota 
Codified Law collections on the South Dakota State Library’s website.  The library’s website currently contains the 
collection of codified laws from 1887 to 2003.  The volumes are available for download, and key words and 
phrases are searchable within the volumes. 
 
Commissioner Rusch voiced concern over the annotations included in the digital collections being copyrighted and 
owned by the publisher, and if the Code Commission was giving permission to publish those without the right to 
do so. 
 
Commissioner Decker responded that there have been previous discussions with the publisher regarding 
copyright issues.  He recommended looking at the current contract, as the Code Commission has attempted to 
address those concerns in the latest signed contract with the publisher.  Commissioner Decker also pointed out 
the disclaimer on the library’s website stating the pages are for educational purposes only.  If a version of work 
has been copyrighted but is being used for educational purposes, this becomes an exception and is not in violation 
of the copyright.  
 
Commissioner Gillespie said authorization was given to digitize the collection up to 2004 but nothing has been 
done beyond that point.  In order to move that forward, as long as the volumes are being submitted and digitized 
only for educational purposes, Commissioner Gillespie asked for some confirmation from the current and previous 
publisher that the project does not violate copyright from their standpoint.  Mr. Wenzel Cummings, Code Council, 
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LRC, stated he would speak to both publishers and provide the Commission with written permissions for the 
project from the publishers. 
 
Commissioner Decker asked Ms. Hemmelman if the library would be interested in getting permission to go 
forward with digitizing the code for 2004-2018 so the current laws are available to the public.  Ms. Hemmelman 
reminded the committee that once permission is given, it could take up to a year before all of the code is 
available. 
 
Commissioner Lee moved, seconded by Commissioner Rusch, that the Commission authorize the publication of 
that which it has the authority to authorize up to 2018.  Motion prevailed on a roll call vote with 4 ayes and 1 
excused.  Voting aye: Decker, Gillespie, Lee, and Rusch. Excused: Haugaard. 
 
Commissioner Gillespie noted the authorization would be subject to receiving confirmations from the publisher as 
to their consent. 
 

Initiated Measures 
 

Mr. Cummings provided the Commission with a memorandum outlining the recommendations he would be 
covering during the meeting (Document 1).   
 
South Dakota is the first state to authorize citizens to submit initiated measures that amend, repeal, or add new 
law.  Unfortunately, due to the amount of time it may take to review an initiated measure, conflict arises when 
the Legislature either amends or repeals the same statutes being amended or repealed within the initiated 
measure before that initiated measure becomes law.   
 
Mr. Cummings recommended that the Code Commission should recommend to the Legislature how to resolve 
any conflict between a ballot measure and subsequently enacted act of the Legislature, in particular whenever a 
ballot measure amends a statute that has been amended or repealed by the Legislature.  Additionally, the 
Commission should recommend to the Legislature that the rule of “last enactment prevails” for legislative 
enactments to be codified. 
 
Commissioner Decker noted there are statutes that detail how to resolve such conflicts when they arise, that 
work the majority of the time.  However, situations do occur where an initiated measure is no longer amending an 
existing statute because the Legislature has acted on the statute.   
 
Commissioner Lee said the Commission should be sensitive to members of the public who do not want to see 
their ability to work through the initiated measure process compromised.  He cautioned about identifying a 
solution without some type of public exposure or an example of how people may view the situation.  
Commissioner Lee recommended getting feedback from the State Bar, attorneys, and others who would work 
with initiated measures on how this may be viewed. 
 
Commissioner Gillespie asked Mr. Cummings to draft a letter to be put in the State Bar newsletter to gain 
feedback and present it at the next meeting. 

 
Uncodified Law 

 
During every Session, legislators request to include legislative findings or legislative intent within their bills.  The 
South Dakota Supreme Court has stated these findings and declarations have minimal persuasive authority over 
statutory interpretation.  However, if a legislator insists on including the findings or declarations in a bill draft, 
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they are included.  Once a bill becomes enacted, the findings and declarations included in the enacted bill are 
codified, filling the Code with language that has little persuasive authority. 
 
Mr. Cummings recommended that while the Commission does not have the authority to prevent a legislator from 
including anything in a bill draft, the Commission may determine whether to include statements of legislative 
findings or intent in the Code and should provide guidance as to whether the statements  should continue to be 
codified or can remain uncodified.  Mr. Cummings asked that the statements, findings, and declarations be left in 
the Session Laws, so they are still part of the bill and locatable in connection with the bill but are not included in 
the Codified Law. 
 
Commissioner Decker agreed with Mr. Cummings’s recommendation.  He said that many times people view 
legislative findings and statements of intent as necessary, but they are generally more political statements and do 
not outline rights, duties, or obligations upon the people who are affected by statute.  Commissioner Decker said 
leaving them in the Session Laws would be important for those who believe the statements should be included. 
 
Commissioner Rusch moved, seconded by Commissioner Decker that the Commission direct the Code Counsel to 
leave the statements of Legislative Intent in the Session Laws, but not include them in the Codified Laws.  
Motion prevailed on a roll call vote with 4 ayes and 1 excused.  Voting aye: Decker, Gillespie, Lee, and Rusch.  
Excused: Haugaard. 
 

Section Length and Subdivisions 
 

Mr. Cummings informed the Commission that the last time South Dakota reorganized its code was in 1967.  At 
that time, the Code Compilation Commission made a number of decisions regarding the way the code would be 
organized, including subdividing the laws into shorter sections to save the state cost in printing and to make the 
code easier to read and understand.  However, the shorter sections have not kept pace with the changes made to 
various sections which subverts the goal of making the Code easier to understand.  In many cases, sections that 
relate to the same topic are located several sections apart, or in some cases, are located in entirely different 
chapters or titles. 
 
Problems also arise when changes are made to the law and sections are repealed instead of stricken from longer 
sections. This leaves a multitude of incorrect cross-references in other sections of the Code and creates 
unintended gaps in the law if not all of the applicable sections are amended.  If a section of the Code is amended, 
the amount of research required to ensure all affected sections are included in a bill draft drastically increases the 
amount of time necessary to write the bill draft correctly. 
 
Another inconsistency is how laws are written.  Several sections of Code are written in a narrative form that 
causes problems with how the law may be interpreted, increases the likelihood of confusion, and makes reading 
and comprehending the law more cumbersome. 
 
Mr. Cummings recommended the practice of short sections be reversed and drafters be allowed to draft 
legislation so each section will represent the content of a particular subject and put all of the law relating to a 
particular subject within a single section.  By doing this, the Code will become easier to read, comprehend, and 
learn. 
 
Commissioner Decker agreed the Code should be easy to read and understand but stated there is no benefit to be 
gained in making the sections longer.  Commissioner Decker said the use of short paragraphs and breaking 
paragraphs up where it makes sense to segregate the idea being conveyed is still a good way to codify and 
approach the issues legislation is written for. 
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Commissioner Lee commented that in the past, codes were written to be easily readable, but it is becoming 
increasingly more important to make them easily searchable as technology becomes a primary source of research 
and review.  He applauded the attempt to keep concepts together but asked if the accomplishment would be a 
short-term fix with little value going forward.  Commissioner Lee reminded the Commission to keep the big 
picture in mind and asked for more examples to be brought forth before a decision was made. 
 
Commissioner Decker asked how long it would take to implement revising the code and what impact that could 
have on generating pocket parts and costs to practitioners.  Mr. Cummings responded he is not proposing a 
complete revision of the code yet but trying to make it easier for drafters to write all prospective law going 
forward in a way that makes sense to readers, to place related subjects within the same section, and to allow for 
new editions of the law to be organized in a way that makes it more understandable. 
  
Commissioner Decker voiced concern over the unintended consequences that could come from making changes 
to statute.   
 
Commissioner Rusch pointed out they were being asked to authorize the codification of new laws going forward 
and that he saw no problem in authorizing that. 
 
Commissioner Gillespie agreed with Commissioner Lee’s statement of keeping the larger picture in mind and said 
the discussion showed that the Commission was not ready to make a change. 
 

Code Annotations on the LRC Website 
 
Mr. Cummings brought forth a request from the Governor’s office regarding section of code not currently 
enforced due to an injunction placed on them.  It was asked that a statement or annotation be placed on the LRC 
website stating that the code section is temporarily or permanently enjoined. 
 
Commissioner Decker said it would place a burden on the Code Counsel to go back and look at all of the court 
cases that might have an impact on a particular statute and then be responsible for correctly identifying the 
current status of the case.  Commissioner Decker pointed out that is beyond the point of the LRC website which is 
responsible for identifying what the Legislature has passed and when it happened, not to provide legal research. 
 
Commissioner Gillespie stated that it is important for the Commission to recognize the request from the 
Governor’s office, but the request is much more complex than it seems, and it is important not to put the LRC into 
a compromising situation with unintended consequences. 
 
The Commission requested Mr. Cummings to research the practices of other states regarding this issue and 
present examples of possible solutions at the next meeting. 
 

Adjournment 
 

Commissioner Rusch moved, seconded by Commissioner Haugaard, to adjourn.  Motion prevailed on a roll call 
vote with 5 ayes.  Voting aye: Decker, Gillespie, Haugaard, Lee, and Rusch. 
 
Chair Gillespie adjourned the meeting at 12:03 p.m. 


