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ARTICLE 62:03

DEFERRED COMPENSATION PLAN


Chapter
62:03:01			Definitions.
62:03:02			Participation in plan.
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62:03:06			Administration.
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CHAPTER 62:03:01

DEFINITIONS


Section
62:03:01:01		Definitions.
62:03:01:02		Designated Roth contributions treated as deferrals.


	62:03:01:01.  Definitions. In addition to the terms defined in SDCL 3-13-55, terms used in this article mean:

	(1)  "Account," the record for each participant reflecting the amount of the participant's deferrals, allocated investment gains and losses, and administrative charges against those amounts;

	(2)  "Accounting date," the date on which an investment is valued and the total investment return is allocated to a participant's account;

	(3)  "Administrator," the administrator of the South Dakota Retirement System as provided in SDCL 3-12-55;

	(4)  "Automatic enrollee," a person who becomes an employee of an automatic enrollment unit;

	(5)  "Automatic enrollment unit," any unit of state or local government that participates in the system and whose leadership chooses to extend the automatic enrollment provisions of chapter 62:03:07 to the unit's employees pursuant to § 62:03:07:01;

	(6)  "Board," the Board of Trustees of the South Dakota Retirement System;

	(7)  "Compensation," total cash remuneration paid to an employee by a participating employer for personal services rendered to the participating employer;

	(8)  "Deferred compensation" or "deferrals," the portion of a participant's compensation deferred pursuant to this plan, including pre-tax contributions, designated Roth contributions, or both;

	(9)  "Dependent," a participant's qualifying child or a participant's qualifying relative, each as defined in § 152 of the Internal Revenue Code;

	(10)  "Designated Roth contributions," a participant's deferred compensation that is includable in the participant's gross income at the time deferred and has been irrevocably designated as Roth contributions by the participant in accordance with federal law;

	(11)  "Employee," a person providing services to the state or a political subdivision of the state for which compensation is paid by a participating employer, including employees of any agency, board, or commission of the state and its political subdivisions; members of the Legislature; members of any board or commission of the state and any of its political subdivisions; and persons furnishing services to the state or any political subdivision pursuant to a contract as independent contractors;

	(12)  "Includible compensation," the compensation remaining after subtracting any pre-tax contributions under the plan;

	(13)  "Normal retirement date," the date a participant retires pursuant to a participating employer's retirement plan without reduced benefits;

	(14)  "Participant," an employee of a participating employer who elects to participate in the plan;

	(15)  "Participating employer," the state of South Dakota, any of its agencies, boards, and commissions, and any political subdivision as identified in § 62:03:02:01;

	(16)  "Participation agreement," the written agreement between employer and employee under which compensation is deferred pursuant to this plan;

	(17)  "Pre-tax contributions," a participant's deferred compensation that is not includable in the participant's gross income at the time deferred;

	(18)  "Severance from employment," the complete severance of a participant's employment relationship with a participating employer as set out in § 457(d)(1)(A)(ii) of the code;

	(18A)  "System," the South Dakota Retirement System created in SDCL chapter 3-12;

	(19)  "Third-party administrator," a person who, pursuant to contract, handles administration of the plan on behalf of the board and the administrator;

	(20)  "Unforeseeable emergency," severe financial hardship to a participant resulting from an illness or accident of the participant, of a dependent of the participant, or of a designated beneficiary of the participant, funeral expenses of a dependent of the participant or of a designated beneficiary of the participant, severe loss of income that is completely beyond the control of the participant, loss of the participant's property due to casualty, imminent foreclosure or eviction from a participant's primary residence, or other similar extraordinary and unforeseeable circumstances arising as a result of events beyond the control of the participant; and

	(21)  "Vendor," a person or organization selected by the state investment officer to provide investment or insurance products to the plan.

	Source: 14 SDR 57, effective October 18, 1987; 15 SDR 100, effective January 8, 1989; 24 SDR 160, effective May 24, 1998; 28 SDR 111, effective February 14, 2002; 33 SDR 212, effective June 4, 2007; 35 SDR 82, effective October 22, 2008; 39 SDR 227, effective July 1, 2013; 41 SDR 219, effective July 1, 2015.
	General Authority: SDCL 3-13-54, 3-13-57.
	Law Implemented: SDCL 3-13-49, 3-13-57.

	62:03:01:02.  Designated Roth contributions treated as deferrals. Unless specifically stated otherwise, designated Roth contributions shall be treated as deferred compensation for all purposes under the plan.

	Source: 39 SDR 227, effective July 1, 2013.
	General Authority: SDCL 3-13-57.
	Law Implemented: SDCL 3-13-57.

CHAPTER 62:03:02

PARTICIPATION IN PLAN


Section
62:03:02:01		Participation by political subdivisions.
62:03:02:02		Participation by employees.
62:03:02:03		Enrollment of participants.
62:03:02:04		Participation agreement.
62:03:02:05		Modification of enrollment.
62:03:02:05.01	Employer contributions -- System contributions -- Vesting.
62:03:02:06		Revocation of enrollment.
62:03:02:07		Designation of beneficiary – Distribution of benefits.
62:03:02:08		Deferred compensation plans only as supplemental retirement plans.
62:03:02:09		Participation restrictions on or after an unforeseeable emergency distribution.


	62:03:02:01.  Participation by political subdivisions. Any political subdivision which participates in the South Dakota retirement system provided in SDCL 3-12 or which participates in a previously established retirement plan pursuant to SDCL 3-12-65 is a participating employer in the plan.

	Source: 14 SDR 57, effective October 18, 1987; 15 SDR 100, effective January 8, 1989; 24 SDR 160, effective May 24, 1998.
	General Authority: SDCL 3-13-54.
	Law Implemented: SDCL 3-13-49.

	62:03:02:02.  Participation by employees. Any employee receiving compensation from a participating employer may elect to participate in the plan.

	Source: 14 SDR 57, effective October 18, 1987.
	General Authority: SDCL 3-13-49, 3-13-54.
	Law Implemented: SDCL 3-13-54.

	62:03:02:03.  Enrollment of participants. An eligible employee may become a participant by signing a participation agreement. Participation becomes effective on the first day of the month following the date on which the participation agreement is signed. If a new employee signs and files a participation agreement on the employee's date of hire, that agreement may become effective immediately. The plan may not accept any deferrals unless a signed participation agreement is on file in the office of the administrator or the third-party administrator.

	Source: 14 SDR 57, effective October 18, 1987; 24 SDR 160, effective May 24, 1998.
	General Authority: SDCL 3-13-54.
	Law Implemented: SDCL 3-13-49.

	62:03:02:04.  Participation agreement. The administrator shall establish a form of participation agreement which includes the name, address, social security number, and birthdate of the participant and the participant's beneficiary; the name and address of the participant's employer; the participant's selection of investment alternatives; and any other information necessary for the administration of the plan.

	Source: 14 SDR 57, effective October 18, 1987; 24 SDR 160, effective May 24, 1998.
	General Authority: SDCL 3-13-54.
	Law Implemented: SDCL 3-13-50.

	62:03:02:05.  Modification of enrollment. Subject to the limitations contained in this article, a participant may modify the terms of the participant's participation at any time.

	Source: 14 SDR 57, effective October 18, 1987; 24 SDR 160, effective May 24, 1998.
	General Authority: SDCL 3-13-54.
	Law Implemented: SDCL 3-13-49.

	62:03:02:05.01.  Employer contributions -- System contributions -- Vesting. A participating employer or the system may make contributions to a participant's account on behalf of the participant, except during an automatic enrollee's 90-day opt-out period as outlined in § 62:03:07:03. Any employer contributions shall be pursuant to a written agreement as outlined in SDCL 3-13-49.1. The agreement may require contributions by a participant in order to qualify for employer contributions and may establish employer contribution rates that partially or fully match the participant's contributions. The board shall establish any system contributions. The board may require contributions by a participant in order to qualify for system contributions and may establish system contribution rates that partially or fully match the participant's contributions. Any employer contributions or system contributions shall vest immediately with the participant.

	Source: 35 SDR 82, effective October 22, 2008.
	General Authority: SDCL 3-13-45.
	Law Implemented: SDCL 3-13-56.

	62:03:02:06.  Revocation of enrollment. A participant may cease making deferrals at any time.

	Source: 14 SDR 57, effective October 18, 1987; 24 SDR 160, effective May 24, 1998.
	General Authority: SDCL 3-13-54.
	Law Implemented: SDCL 3-13-49.

	62:03:02:07.  Designation of beneficiary – Distribution of benefits. A participant may designate a beneficiary to receive the participant's benefits under the plan in case of the death of the participant. If the beneficiary does not survive the participant or if no beneficiary is designated, the participant's benefits shall be paid as follows:

	(1)  To the participant's surviving spouse;
	(2)  If there is no surviving spouse, then to all surviving children of the participant, irrespective of age, on a share-alike basis; or
	(3)  If there is no surviving spouse and there are no surviving children, then to the participant's estate.

	Source: 14 SDR 57, effective October 18, 1987; 24 SDR 160, effective May 24, 1998; 33 SDR 212, effective June 4, 2007.
	General Authority: SDCL 3-13-54.
	Law Implemented:  SDCL 3-13-54.

	62:03:02:08.  Deferred compensation plans only as supplemental retirement plans. No political subdivision may maintain as its principal retirement plan a deferred compensation plan unless the deferred compensation plan was established prior to 1974. Any deferred compensation plan established pursuant to SDCL chapter 3-13 may only be supplemental or secondary to the political subdivision's primary plan.

	Source: 33 SDR 212, effective June 4, 2007.
	General Authority: SDCL 3-12-58.
	Law Implemented: SDCL 3-12-65, 3-12-66, 3-13-49.l.

	62:03:02:09.  Participation restrictions on or after an unforeseeable emergency distribution. If a participant receives approval of an unforeseeable emergency distribution pursuant to § 62:03:05:06, the participant shall cease deferrals to the plan before the distribution may be completed. The participant may not resume deferrals to the plan for six months after the distribution.

	Source: 36 SDR 21, effective August 17, 2009.
	General Authority: SDCL 3-13-54.
	Law Implemented: SDCL 3-13-54.

CHAPTER 62:03:03

AMOUNTS OF DEFERRALS


Section
62:03:03:01		Minimum deferral.
62:03:03:02		Maximum deferral.
62:03:03:02.01	Roth contributions allowed -- Roth and other deferrals permitted in same year -- Limits.
62:03:03:03		Catch up.
62:03:03:03.01	Alternative catch up.
62:03:03:03.02	Mandated choice between catch up provisions. 
62:03:03:04		Repealed.


	62:03:03:01.  Minimum deferral. A participant may not defer less than $25 a month.


	Source: 14 SDR 57, effective October 18, 1987; 15 SDR 100, effective January 8, 1989.
	General Authority: SDCL 3-13-49, 3-13-54.
	Law Implemented: SDCL 3-13-54.

	62:03:03:02.  Maximum deferral. Except as provided in § 62:03:03:03, a participant may not defer more in any plan year than the lesser of the applicable dollar amount associated with a particular year pursuant to § 457(e)(15)(A) of the code, as indexed after 2006 pursuant to § 457(e)(15)(B) of the code, or one hundred percent of the participant's includible compensation.

	Source: 14 SDR 57, effective October 18, 1987; 24 SDR 160, effective May 24, 1998; 28 SDR 111, effective February 14, 2002.
	General Authority: SDCL 3-13-54.
	Law Implemented: SDCL 3-13-54.

	62:03:03:02.01.  Roth contributions allowed -- Roth and other deferrals permitted in same year -- Limits. A participant may designate that all or a portion of the participant's deferred compensation be treated as designated Roth contributions. A participant may defer both designated Roth contributions and pre-tax contributions in the same year. However, total deferrals may not exceed the annual deferral limit provided in § 62:03:03:02.

	Source: 39 SDR 227, effective July 1, 2013.
	General Authority: SDCL 3-13-57.
	Law Implemented: SDCL 3-13-57.

	62:03:03:03.  Catch up. Effective for each of the three calendar years immediately preceding a participant's normal retirement date, a participant may defer twice the dollar amount specified in § 62:03:03:02.

	Source: 14 SDR 57, effective October 18, 1987; 24 SDR 160, effective May 24, 1998; 28 SDR 111, effective February 14, 2002.
	General Authority: SDCL 3-13-54.
	Law Implemented: SDCL 3-13-54.

	62:03:03:03.01.  Alternative catch up. Effective for any year that a participant is age 50 years or older, the participant may make an additional elective deferral equal to the applicable dollar amount associated with a particular year pursuant to § 414(v)(2)(B) of the code, as indexed after December 31, 2006, pursuant to § 414(v)(2)(C) of the code, in addition to the participant's maximum deferral under § 62:03:03:02.

	Source: 28 SDR 111, effective February 14, 2002.
	General Authority: SDCL 3-13-54.
	Law Implemented: SDCL 3-13-54.

	62:03:03:03.02.  Mandated choice between catch up provisions. A participant may not exercise both the provisions of § 62:03:03:03 and the provisions of § 62:03:03:03.01 in the same year.

	Source: 28 SDR 111, effective February 14, 2002.
	General Authority: SDCL 3-13-54.
	Law Implemented: SDCL 3-13-54.

	62:03:03:04.  Other limitations. Repealed.

	Source: 14 SDR 57, effective October 18, 1987; 15 SDR 100, effective January 8, 1989; repealed, 28 SDR 111, effective February 14, 2002.
CHAPTER 62:03:04

PARTICIPANTS' ACCOUNTS AND INVESTMENTS


Section
62:03:04:01		Repealed.
62:03:04:02		Ownership of deferrals and investments -- Assets held in trust -- Time limit on transfers.
62:03:04:03		Election of investments by participants.
62:03:04:04		Transfer of funds.
62:03:04:05		Establishment of accounts.
62:03:04:05.01	Additional recordkeeping requirements -- Designated Roth accounts.
62:03:04:06		Allocation of investment return -- Accounting date.
62:03:04:07		Accounting dates and valuation.
62:03:04:08		Participant statements.


	62:03:04:01.  Selection of investments. Repealed.

	Source: 14 SDR 57, effective October 18, 1987; 24 SDR 160, effective May 24, 1998; repealed, 28 SDR 111, effective February 14, 2002.

	62:03:04:02.  Ownership of deferrals and investments – Assets held in trust -- Time limit on transfers. A participant does not have actual ownership of deferrals and investments but has a contractual right to receive benefits under the plan. In accordance with § 457(g) of the code, all amounts of compensation deferred under the plan, all property and rights purchased with such amounts, and all income attributable to such amounts shall be held in trust for the exclusive benefit of the participant until paid or made available to the participant or the participant's beneficiary pursuant to the plan. Any trust under the plan shall be established pursuant to a written agreement that constitutes a valid trust under the law of South Dakota.

	All amounts of compensation deferred under the plan shall be transferred to a trust established under the plan within a period that is not longer than is reasonable for the proper administration of the accounts of participants. To comply with this requirement, all amounts of compensation deferred under the plan shall be transferred to a trust established under the plan not later than 15 business days after the end of the month in which the compensation would otherwise have been paid to the employee.

	Source: 14 SDR 57, effective October 18, 1987; 15 SDR 100, effective January 8, 1989; 24 SDR 160, effective May 24, 1998; 28 SDR 111, effective February 14, 2002.
	General Authority: SDCL 3-13-54.
	Law Implemented: SDCL 3-13-53, 3-13-54.

	62:03:04:03.  Election of investments by participants. Each participant may elect to have deferrals invested in one or more of the investment alternatives selected by the state investment officer. A participant may change the election for future deferrals at any time.

	Source: 14 SDR 57, effective October 18, 1987; 24 SDR 160, effective May 24, 1998; 28 SDR 111, effective February 14, 2002.
	General Authority: SDCL 3-13-54.
	Law Implemented: SDCL 3-13-54.

	62:03:04:04.  Transfer of funds. Subject to any limitations imposed by a vendor or by a third-party administrator, a participant may elect to transfer any portion of the account balance from one offered investment alternative to another at any time, provided notice is given to the third-party administrator. Any costs associated with such a transfer shall be borne by the participant and shall be deducted from the account.

	Source: 14 SDR 57, effective October 18, 1987; 14 SDR 95, effective January 10, 1988; 24 SDR 160, effective May 24, 1998.
	General Authority: SDCL 3-13-54.
	Law Implemented: SDCL 3-13-53, 3-13-54.

	62:03:04:05.  Establishment of accounts. An account shall be established for each participant's pre-tax contributions. A separate account shall be established for each participant's designated Roth contributions. The accounts shall be the basis for any distribution to the participant or to the participant's beneficiary, surviving spouse, surviving children, or estate pursuant to § 62:03:02:07.

	Source: 14 SDR 57, effective October 18, 1987; 24 SDR 160, effective May 24, 1998; 39 SDR 227, effective July 1, 2013.
	General Authority: SDCL 3-13-54, 3-13-57.
	Law Implemented: SDCL 3-13-53, 3-13-54, 3-13-57.

	62:03:04:05.01.  Additional recordkeeping requirements -- Designated Roth accounts. No contributions other than designated Roth contributions and properly attributable investment return may be credited to a participant's designated Roth account. The plan shall maintain separate recordkeeping for each designated Roth account and shall record the year in which the participant first made a designated Roth contribution.

	Source: 39 SDR 227, effective July 1, 2013.
	General Authority: SDCL 3-13-57.
	Law Implemented: SDCL 3-13-57.

	62:03:04:06.  Allocation of investment return – Accounting date. The total investment return on any offered investment shall be allocated to the account of each participant based on the proportion the participant's account bears to all other accounts which have been invested in the same investment alternative. Allocations shall be made on each accounting date. The last day of each calendar quarter is an accounting date. The board may provide additional accounting dates.

	Source: 14 SDR 57, effective October 18, 1987; 24 SDR 160, effective May 24, 1998.
	General Authority: SDCL 3-13-54.
	Law Implemented: SDCL 3-13-53, 3-13-54.

	62:03:04:07.  Accounting dates and valuation. Each offered investment alternative shall be valued on each accounting date. The valuation shall be at market value. Any charges against the value shall be explicitly disclosed.

	Source: 14 SDR 57, effective October 18, 1987; 24 SDR 160, effective May 24, 1998.
	General Authority: SDCL 3-13-54.
	Law Implemented: SDCL 3-13-53, 3-13-54.

	62:03:04:08.  Participant statements. Each participant shall be provided with a statement of the participant's account by no later than 45 days after the close of each plan quarter.

	Source: 14 SDR 57, effective October 18, 1987; 24 SDR 160, effective May 24, 1998.
	General Authority: SDCL 3-13-54.
	Law Implemented: SDCL 3-13-53, 3-13-54.

CHAPTER 62:03:05

DISTRIBUTIONS


Section
62:03:05:01		Conditions for distribution.
62:03:05:02		Selection of normal retirement date -- Amendment.
62:03:05:03		Severance from employment.
62:03:05:04		Beginning of distribution.
62:03:05:05		Form of distribution -- Period of distribution.
62:03:05:05.01	Distribution directed by participant.
62:03:05:06		Unforeseeable emergency.
62:03:05:07		In-service distributions of small amounts -- Calculation -- Handling of certain involuntary distributions.
62:03:05:08		Distributions deemed reasonable and made in good faith under federal law.


	62:03:05:01.  Conditions for distribution. Deferrals may only be distributed if one of the following conditions has occurred;

	(1)  Severance from employment with a participating employer;
	(2)  Death of the participant;
	(3)  An unforeseeable emergency as set out in § 62:03:05:06;
	(4)  Requirements are satisfied for an in-service distribution as set out in § 62:03:05:07; or
	(5)  A participant is called to perform qualified military service for a period in excess of 30 days.

	Source: 14 SDR 57, effective October 18, 1987; 15 SDR 100, effective January 8, 1989; 28 SDR 111, effective February 14, 2002; 33 SDR 212, effective June 4, 2007; 41 SDR 219, effective July 1, 2015.
	General Authority: SDCL 3-13-49, 3-13-54.
	Law Implemented: SDCL 3-13-54.

	62:03:05:02.  Selection of normal retirement date – Amendment. A participant may select a normal retirement date. The normal retirement date may not be earlier than the date on which the participant severs the participant's employment. If a participant does not make a selection, the participant's normal retirement date is as defined in SDCL chapter 3-12.

	Source: 14 SDR 57, effective October 18, 1987; 24 SDR 160, effective May 24, 1998; 28 SDR 111, effective February 14, 2002.
	General Authority: SDCL 3-13-54.
	Law Implemented: SDCL 3-13-54.

	62:03:05:03.  Severance from employment. If a participant returns to employment or enters into a contract with a participating employer within 30 days after a severance from employment, no severance from employment occurs for the purposes of the plan. If a participant provided contractual services to a participating employer, severance from employment occurs at the expiration of all contracts with a participating employer without expectation of any future employment or contractual relationship with any participating employer.

	Source: 14 SDR 57, effective October 18, 1987; 15 SDR 100, effective January 8, 1989; 28 SDR 111, effective February 14, 2002.
	General Authority: SDCL 3-13-49, 3-13-54.
	Law Implemented: SDCL 3-13-54.
	62:03:05:04.  Beginning of distribution. Distribution of deferrals to a participant shall begin no earlier than 30 days following the participant's severance from employment with a participating employer. Any irrevocable election of a benefit commencement date made by a participant or a beneficiary prior to January 1, 2002, and any defaulted distribution other than a defaulted distribution to an annuity option are revocable as of January 1, 2002. No distribution to an independent contractor of a participating employer may begin until one year after the date on which all contracts with any participating employer have expired. Notwithstanding the foregoing, distributions of deferrals must begin no later than the latter of April 1 of the calendar year following the calendar year in which the participant reaches 70½ years of age or April 1 of the calendar year following the calendar year of retirement.

	Beneficiary distributions under the plan must begin and subsequent payments must be made no later than the required beginning date and subsequent distribution dates under § 401(a)(9) of the code, as follows:

	(1)  The beginning date for distributions to nonspousal beneficiaries must be no later than December 31 of the calendar year immediately following the calendar year in which the participant dies. However, if the 5-year distribution rule of § 401(a)(9)(B)(ii) is used, the entire distribution must be made as of December 31 of the calendar year which contains the fifth anniversary of the date of the participant's death;

	(2)  The beginning date for distributions to spousal beneficiaries must be no later than December 31 of the calendar year immediately following the calendar year in which the participant dies or December 31 of the calendar year in which the participant would have reached age 70½.

	Source: 14 SDR 57, effective October 18, 1987; 15 SDR 100, effective January 8, 1989; 24 SDR 160, effective May 24, 1998; 28 SDR 111, effective February 14, 2002.
	General Authority: SDCL 3-13-54.
	Law Implemented: SDCL 3-13-54.

	62:03:05:05. Form of distribution – Period of distribution. A participant may elect to receive the participant's distribution in any of the following forms:

	(1)  A lump sum;
	(2)  Equal monthly installments over a fixed period; or
	(3)  Any other form offered by the third-party administrator.

	The election must be made prior to the time any amounts become payable. A participant or a beneficiary who has chosen a payment form other than an annuity shall have the ability to change that payment option, subject to any administrative restrictions and charges established by the board.

	If the distribution begins prior to the participant's death, the entire interest shall be distributed over the life expectancy of the participant or the life expectancies of the participant and a designated beneficiary. Any amount not distributed during the participant's life must be distributed after the participant's death at least as rapidly as under the distribution method being used on the date of the participant's death. If the distribution begins after the participant's death, the entire amount payable to the participant must be paid during a period of no more than five years, unless the distribution commences within one year and the participant's spouse is the named beneficiary, then during the life expectancy of the surviving spouse.

	Source: 14 SDR 57, effective October 18, 1987; 15 SDR 100, effective January 8, 1989; 24 SDR 160, effective May 24, 1998; 28 SDR 111, effective February 14, 2002.
	General Authority: SDCL 3-13-54.
	Law Implemented: SDCL 3-13-54.
	62:03:05:05.01.  Distribution directed by participant. A participant may direct from which contributions a withdrawal, including a withdrawal on account of an unforeseeable emergency, shall be made. The participant may direct that the withdrawal be taken from either pre-tax contributions or designated Roth contributions, or from both pre-tax contributions and designated Roth contributions.

	Source: 39 SDR 227, effective July 1, 2013.
	General Authority: SDCL 3-13-57.
	Law Implemented: SDCL 3-13-57.

	62:03:05:06.  Unforeseeable emergency. If a participant suffers an unforeseeable emergency, the participant may request an immediate distribution of all or part of the participant's deferrals. If the administrator approves the request, the distribution shall be made to the extent necessary to satisfy the need, including payment of federal income tax withholding, if necessary. If the administrator denies the request, the participant may appeal the denial pursuant to the appeal procedures outlined in SDCL 3-12-57.1 and in ARSD chapter 62:01:06 by giving notice of intention to appeal within 30 days after the date of the administrator's written notice of denial. The appeal shall be conducted in accordance with SDCL chapter 1-26. No distribution may be made to the extent that the unforeseeable emergency may be relieved through reimbursement or compensation by insurance or otherwise, by liquidation of the participant's assets to the extent that the liquidation does not cause severe financial hardship, or by discontinuation of deferrals under the plan. The need to send a participant's child to college, divorce proceedings, or the desire to purchase a home are not considered unforeseeable emergencies. Any amount that is distributed on account of an unforeseeable emergency is not an eligible rollover distribution and the participant may not elect to have any portion of the distribution paid directly to an eligible retirement plan.

	The provisions of this section do not apply if a distribution may be made pursuant to § 62:03:05:07.

	Source: 14 SDR 57, effective October 18, 1987; 24 SDR 160, effective May 24, 1998; 28 SDR 111, effective February 14, 2002; 33 SDR 212, effective June 4, 2007; 34 SDR 297, effective June 2, 2008.
	General Authority: SDCL 3-13-54.
	Law Implemented: SDCL 3-13-54.

	62:03:05:07.  In-service distributions of small amounts -- Calculation -- Handling of certain involuntary distributions. Any other provision of this chapter notwithstanding, a participant may receive an in-service distribution from the plan, or the plan administrator may render an involuntary distribution to the participant, under the following conditions:

	(1)  The participant is inactive in the plan and has made no deferrals for at least two years prior to the distribution;
	(2)  The total distribution – whether elective or involuntary or both – does not exceed $5,000; and
	(3)  The participant previously has not received either an elective or an involuntary distribution under the plan.

	If implementing subdivision (2) of this section, the value of a participant's nonforfeitable account balance shall be determined without regard to that portion of the account balance that is attributable to rollover contributions (and earning allocable thereto) within the meaning of §§ 402(c), 403(a)(4), 403(b)(8), 408(d)(3)(A)(ii), and 457(e) of the code.

	If an involuntary distribution is in excess of $1,000 and if the participant does not elect to have the distribution transferred to an eligible retirement plan pursuant to § 401(a)(31) of the code or does not elect to receive the distribution directly, the distribution shall be transferred to an individual retirement plan of a designated trustee or issuer. The plan administrator shall notify the participant in writing that the distribution may be transferred to another individual retirement plan.

	Source: 24 SDR 160, effective May 24, 1998; 28 SDR 111, effective February 14, 2002.
	General Authority: SDCL 3-13-54.
	Law Implemented: SDCL 3-13-54.

	62:03:05:08.  Distributions deemed reasonable and made in good faith under federal law. Pursuant to Internal Revenue Service Treasury Regulation 1.401(a)(9)-1, any distribution under §§ 62:03:05:04 and 62:03:05:05 is deemed to be reasonable and made in good faith under § 401(a)(9) of the Internal Revenue Code.

	Source: 37 SDR 214, effective May 30, 2011; 39 SDR 227, effective July 1, 2013.
	General Authority: SDCL 3-13-54
	Law Implemented: SDCL 3-13-54.

CHAPTER 62:03:06

ADMINISTRATION


Section
62:03:06:01		Conflict of interest.
62:03:06:02		Assignment.
62:03:06:03		Trustee-to-trustee transfer and rollover into account.
62:03:06:03.01	Trustee-to-trustee transfer from account.
62:03:06:03.02	Rollover from account.
62:03:06:03.03	In-plan Roth conversion.
62:03:06:04		Operation of plan for benefit of participants -- Assets held in trust.
62:03:06:05		Repealed.
62:03:06:06		Filing of required forms.
62:03:06:07		Correction of errors -- Excess deferrals.
62:03:06:08		Correction of errors -- Payroll error.


	62:03:06:01.  Conflict of interest. No employee of a participating employer and no spouse or dependent of the employee may act as or represent a third party administrator or a vendor in a matter concerning the plan, except that the South Dakota investment council and its employees may invest all or part of the fund.

	Source: 14 SDR 57, effective October 18, 1987; 28 SDR 111, effective February 14, 2002.
	General Authority: SDCL 3-13-54.
	Law Implemented: SDCL 3-13-51.1, 3-13-54.

	62:03:06:02.  Assignment. No participant may assign or otherwise alienate any right to benefits under the plan except through the provisions of a qualified domestic relations order as defined in § 414(p) of the code.

	Source: 14 SDR 57, effective October 18, 1987; 33 SDR 212, effective June 4, 2007.
	General Authority: SDCL 3-13-54.
	Law Implemented: SDCL 3-13-51.1, 3-13-54.

	62:03:06:03.  Trustee-to-trustee transfer and rollover into account. To the extent permitted by law, a participant may transfer a portion or all of the participant's account in another plan which is eligible under § 401, 403(b), 408, or 457(b) of the code into this plan by trustee-to-trustee transfer or by rollover. The plan shall account for such amounts separately. A participant may rollover designated Roth contributions into the plan only if the contributions are a direct rollover from another plan that permits designated Roth contributions as described in section 402A(e)(1) of the code and only to the extent the rollover is permitted under section 402(c). The plan shall establish and maintain separate recordkeeping for any Roth rollover paid to the plan from any eligible retirement plan and shall record the year in which the participant first made a designated Roth rollover.

	Source: 14 SDR 57, effective October 18, 1987; 28 SDR 111, effective February 14, 2002; 34 SDR 297, effective June 2, 2008; 39 SDR 227, effective July 1, 2013.
	General Authority: SDCL 3-13-54, 3-13-57.
	Law Implemented: SDCL 3-13-54, 3-13-57.

	62:03:06:03.01.  Trustee-to-trustee transfer from account. For the purpose of acquiring credited service in a qualified governmental defined benefit retirement plan as identified under § 401(a) and defined in § 414(d) of the code, a participant may transfer a portion or all of the participant's account in the plan by trustee-to-trustee transfer to the government defined benefit retirement plan.

	Source: 28 SDR 111, effective February 14, 2002.
	General Authority: SDCL 3-13-54.
	Law Implemented: SDCL 3-13-54.

	62:03:06:03.02.  Rollover from account. A participant or a participant's surviving spouse may transfer a portion or all of the participant's account by rollover to another plan which is eligible under § 401, 403(b), 408, 408A, or 457 of the code. A participant's beneficiary who is not the participant's surviving spouse may transfer a portion or all of the participant's account by rollover to a plan which is eligible under § 408 or 408A of the code.

	Source: 28 SDR 111, effective February 14, 2002; 33 SDR 212, effective June 4, 2007; 34 SDR 297, effective June 2, 2008; 35 SDR 82, effective October 22, 2008.
	General Authority: SDCL 3-13-54.
	Law Implemented: SDCL 3-13-54.

	62:03:06:03.03.  In-plan Roth conversion. A participant may convert his or her pre-tax contributions to designated Roth contributions within the plan. The amount of the in-plan Roth conversion is subject to ordinary income taxes in the year of the conversion, and withholding of federal income tax from the conversion amount is prohibited. Once an in-plan Roth conversion is processed it is irrevocable. The amount of an in-plan Roth conversion shall continue to be taken into consideration for mandatory distributions. The plan shall establish and maintain separate recordkeeping for any in-plan Roth conversion made within the plan and shall record the year in which the participant first made a conversion.

	Source: 39 SDR 227, effective July 1, 2013.
	General Authority: SDCL 3-13-57.
	Law Implemented: SDCL 3-13-57.

	62:03:06:04.  Operation of plan for benefit of participants – Assets held in trust. The plan and its assets, until made available to a participant or a beneficiary, shall be maintained in trust for the sole benefit of the participants of the plan.

	Source: 14 SDR 57, effective October 18, 1987; 24 SDR 160, effective May 24, 1998.
	General Authority: SDCL 3-13-54.
	Law Implemented: SDCL 3-13-53.

	62:03:06:05.  Transfer of accounts upon termination of vendor contract. Repealed.

	Source: 14 SDR 57, effective October 18, 1987; 24 SDR 160, effective May 24, 1998; repealed, 28 SDR 111, effective February 14, 2002.

	62:03:06:06.  Filing of required forms. Any form required under the plan which causes a change on a participant's payroll must be received in the office of the third-party administrator prior to the first of the month in which the change is to become effective, and the participant must notify the participant's employer prior to the last date on which the participant's employer can make payroll changes effective. If a form is filed too late for a change to be made effective for the next following pay period, the change becomes effective in the subsequent pay period.

	Source: 14 SDR 57, effective October 18, 1987; 15 SDR 100, effective January 8, 1989; 24 SDR 160, effective May 24, 1998.
	General Authority: SDCL 3-13-54.
	Law Implemented: SDCL 3-13-54.

	62:03:06:07.  Correction of errors -- Excess deferrals. If, due to an error, a participant defers more than the permissible amount, the third-party administrator may correct the error by returning the excess deferral to the participant. For any plan year in which a participant makes both pre-tax contributions and designated Roth contributions, any corrective distribution shall be taken first from the participant's designated Roth contributions, and then, if required, from the pre-tax contributions. However, a participant may elect a different method of distribution.

	Source: 14 SDR 57, effective October 18, 1987; 24 SDR 160, effective May 24, 1998; 39 SDR 227, effective July 1, 2013.
	General Authority: SDCL 3-13-54, 3-13-57.
	Law Implemented: SDCL 3-13-54, 3-13-57.

	62:03:06:08.  Correction of errors -- Payroll error. If, due to a payroll error, a participant's deferral is deposited in an investment alternative other than the one selected by the participant, the third-party administrator may correct the error by transferring the participant's deferral to the proper investment alternative, subject to any limitations which may be imposed by the vendor. No retroactive adjustment may be made.

	Source: 14 SDR 57, effective October 18, 1987; 24 SDR 160, effective May 24, 1998.
	General Authority: SDCL 3-13-54.
	Law Implemented: SDCL 3-13-54.

CHAPTER 62:03:07

AUTOMATIC ENROLLMENT


Section
62:03:07:01		Automatic enrollment units -- Automatic escalation -- Decision -- Rescission of unit's status -- Automatic enrollee's status.
62:03:07:01.01	Automatic escalation for participating employers that became automatic enrollment units prior to July 1, 2015.
62:03:07:01.02	Start of automatic escalation at election of unit -- Notice required.
62:03:07:02		Automatic enrollment.
62:03:07:03		Amount of initial deferral -- Election to opt out -- Time limit -- Refund -- Future participation.
62:03:07:03.01	Automatic escalation -- No escalation in first year of hire.

62:03:07:04		Automatic enrollment deemed contract -- Exceptions.
62:03:07:05		Qualified default investment alternative -- Secondary alternative -- Liability.
62:03:07:06		Notices required for automatic enrollment.
62:03:07:06.01	Notice of automatic escalation required -- Election to opt out -- Automatic enrollee status.
62:03:07:07		Advance authorization not required -- Exception to other laws.


	62:03:07:01.  Automatic enrollment units -- Automatic escalation -- Decision -- Rescission of unit's status -- Automatic enrollee's status. Any participating employer may become an automatic enrollment unit. Automatic enrollment includes automatic escalation for any participating employer becoming an automatic enrollment unit after June 30, 2015. The decision to become an automatic enrollment unit shall be made by the elected official, the appointed official, or the governing body in charge of the participating employer. The participating employer shall become an automatic enrollment unit after notice of the decision has been delivered in writing to the system. An automatic enrollment unit may choose to rescind such status at a later date and may do so by delivering written notice of that decision to the system. However, if such a rescission occurs, the status of any automatic enrollee, including any automatic enrollee with automatic escalation, who was enrolled in the plan is not affected.

	Source: 35 SDR 82, effective October 22, 2008; 41 SDR 219, effective July 1, 2015.
	General Authority: SDCL 3-13-54, 3-13-56.
	Law Implemented: SDCL 3-13-56(2),(10).

	62:03:07:01.01.  Automatic escalation for participating employers that became automatic enrollment units prior to July 1, 2015. A participating employer who became an automatic enrollment unit prior to July 1, 2015, may elect to add automatic escalation for its current and future permanent employees. The decision shall be made by the elected official, the appointed official, or the governing body in charge of the unit and becomes effective after notice of the decision has been delivered in writing to the system.

	Source: 41 SDR 219, effective July 1, 2015.
	General Authority: SDCL 3-13-54, 3-13-56.
	Law Implemented: SDCL 3-13-56(2),(10).

	62:03:07:01.02.  Start of automatic escalation at election of unit -- Notice required. An automatic enrollment unit may elect to commence automatic escalation in either January or July. Automatic escalation commences the January or July immediately after the automatic enrollment unit's decision is delivered in writing to the system as long as notice of the decision is received no later than September 15 for a January start or March 15 for a July start. If the notice of the unit's decision is received after those dates, automatic escalation commences the following January or July, as elected by the unit.

	Source: 41 SDR 219, effective July 1, 2015.
	General Authority: SDCL 3-13-54, 3-13-56.
	Law Implemented: SDCL 3-13-56(10).

	62:03:07:02.  Automatic enrollment. Any person who becomes a permanent employee of a participating employer after the participating employer becomes an automatic enrollment unit becomes an automatic enrollee in the plan.

	Source: 35 SDR 82, effective October 22, 2008; 41 SDR 219, effective July 1, 2015.
	General Authority: SDCL 3-13-54, 3-13-56.
	Law Implemented: SDCL 3-13-56(2).

	62:03:07:03.  Amount of initial  deferral -- Election to opt out -- Time limit -- Refund -- Future participation. Upon initially becoming an automatic enrollee, twenty-five dollars per month shall be deferred to the plan from the compensation of an automatic enrollee unless the automatic enrollee elects not to participate in the plan within 90 days after his or her first pay date and gives notice of that election to the system, or unless the automatic enrollee elects to defer an increased amount. The deferred compensation and associated gains or losses of an automatic enrollee who elects not to participate shall be refunded to the automatic enrollee within 30 days of receipt of the final contribution by the plan. An automatic enrollee who elects not to participate, however, is not barred from future voluntary participation in the plan.

	Source: 35 SDR 82, effective October 22, 2008; 41 SDR 219, effective July 1, 2015.
	General Authority: SDCL 3-13-54, 3-13-56.
	Law Implemented: SDCL 3-13-56(3), (4), (5).

	62:03:07:03.01.  Automatic escalation -- No escalation in first year of hire. Beginning in 2016 and each year thereafter, automatic escalation for an automatic enrollee means an additional ten dollars per month shall be deferred to the plan from the compensation of an automatic enrollee of an automatic enrollment unit that elected automatic escalation or became an automatic enrollment unit after June 30, 2015. If the enrollee has one or more investment alternatives or a Roth account, or any combination thereof, the additional dollars shall be prorated in the same manner as the enrollee's deferral before the escalation. However, no automatic escalation may occur for an automatic enrollee unless at least one year has passed from the enrollee's hire date on which the enrollee became an automatic enrollee. In addition, no automatic escalation may occur for an automatic enrollee who opts out of automatic escalation or has lowered his or her deferral to zero.

	Source: 41 SDR 219, effective July 1, 2015.
	General Authority: SDCL 3-13-54, 3-13-56.
	Law Implemented: SDCL 3-13-56(10).

	62:03:07:04.  Automatic enrollment deemed contract -- Exceptions. Automatic enrollment pursuant to § 62:03:07:02 is deemed a contract to participate and to defer the amount specified in § 62:03:07:03 or revised by § 62:03:07:03.01 or the amount specified by the enrollee until the automatic enrollee chooses to withdraw from the plan.

	Source: 35 SDR 82, effective October 22, 2008; 41 SDR 219, effective July 1, 2015.
	General Authority: SDCL 3-13-54, 3-13-56.
	Law Implemented: SDCL 3-13-56(3), (10).

	62:03:07:05.  Qualified default investment alternative -- Secondary alternative -- Liability. The deferred compensation of an automatic enrollee shall be deposited in a qualified default investment alternative selected by the state investment officer pursuant to SDCL 3-13-51.1 unless the automatic enrollee affirmatively selects another investment alternative within the plan. The state investment officer shall select a qualified default investment alternative for deferrals from automatic enrollees during the initial 90-day opt-out period and may select an alternative qualified default investment alternative for accumulated deferrals and subsequent deferrals from automatic enrollees who exceed the 90-day opt-out period but do not select another investment alternative. Neither the state investment officer, the system, the third-party administrator, nor the automatic enrollment unit may be held liable for any loss sustained by an automatic enrollee whose deferrals are either voluntarily or involuntarily invested in either qualified default investment alternative.

	Source: 35 SDR 82, effective October 22, 2008.
	General Authority: SDCL 3-13-54.
	Law Implemented: SDCL 3-13-56.
	62:03:07:06.  Notices required for automatic enrollment. Within 15 days of the system's receipt of the automatic enrollee's initial deferral, the system shall provide notice to the automatic enrollee of the enrollee's right not to participate in the plan.

	Within one year after an automatic enrollee's first compensation deferral and annually thereafter, the system shall provide notice to the automatic enrollee of the enrollee's right to amend his or her deferral amount and the enrollee's right to amend his or her choice of investment alternatives.

	Source: 35 SDR 82, effective October 22, 2008; 41 SDR 219, effective July 1, 2015.
	General Authority: SDCL 3-13-54, 3-13-56.
	Law Implemented: SDCL 3-13-56(8).

	62:03:07:06.01.  Notice of automatic escalation required -- Election to opt out -- Automatic enrollee status. The system shall provide no less than 60 days' notice of each annual automatic escalation pursuant to § 62:03:07:03.01. An enrollee may elect not to participate in automatic escalation or may elect to defer an additional amount that is less than or greater than ten dollars. The enrollee shall annually provide notice of any such election no later than December 15 for an enrollee of an automatic enrollment unit that elected a January start or June 15 for an enrollee of an automatic enrollment unit that elected a July start. If the enrollee elects not to participate or to defer a lesser amount after the applicable date provided in this section, the system may not refund the automatic escalation amount to the enrollee. If an enrollee elects not to participate in automatic escalation or elects to defer an additional amount that is less than or greater than ten dollars, the status of the automatic enrollee pursuant to § 62:03:07:02 is not affected.

	Source: 41 SDR 219, effective July 1, 2015.
	General Authority: SDCL 3-13-54, 3-13-56.
	Law Implemented: SDCL 3-13-56(10).

	62:03:07:07.  Advance authorization not required -- Exception to other laws. Automatic enrollment or automatic escalation pursuant to this chapter does not require advance authorization by the automatic enrollee. This provision is an exception to the provisions of any state law requiring employee authorization for a payroll deduction or any similar ordinance of a local automatic enrollment unit.

	Source: 35 SDR 82, effective October 22, 2008; 41 SDR 219, effective July 1, 2015.
	General Authority: SDCL 3-13-54, 3-13-56.
	Law Implemented: SDCL 3-13-56(9).
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