	64:80:06:01.  Dominant intention. A transfer is in contemplation of death if it is made with the dominant intention of avoiding the passing of property transferred by testate or intestate laws.

	The dominant intention of the decedent is determined by the following:

	(1)  Age;
	(2)  Health;
	(3)  Previous practice concerning gifts;
	(4)  Contemporaneous execution of the transferor's will or trust and transfer of his property;
	(5)  Whether the gift is referable to the donee's intestate share or to the portion the donees are to receive through the transferor's will;
	(6)  The portion of the transferor's estate transferred;
	(7)  Whether the transferor was anticipating entering a health care facility or other type of care facility;
	(8)  Whether the transfer was made with the purpose of avoiding death taxes;
	(9)  Whether the transfer was made on an occasion and in the amount that is usually associated with such gift-giving occasions as Christmas, birthdays, marriage, or graduation;
	(10)  Whether the transfer was made because of the financial need of the donee and in an amount appropriate to that need based on the facts and circumstances of the donee as they existed prior to the transfer;
	(11)  Whether the transfer is made as a remembrance or reward for past services or favors in an amount appropriate to the occasion; or
	(12)  Other pertinent facts or circumstances tending to show the transferor's motives for making the transfer.

	Source: 16 SDR 76, effective November 1, 1989.
	General Authority: SDCL 10-41-9.
	Law Implemented: SDCL 10-40-1(1), 10-40-2.

	Example:
	On November 5, 1989, A, a 69-year old retired businessman who was recovering from a massive heart attack gave B, his son, a stock portfolio valued at $100,000. On January 2, 1990, he gave him a deed to all his real property valued at $300,000. On January 28, 1990, A died. In probating the estate, the remainder of A's property is used to pay the funeral expenses, the costs of administration, and the debts. For inheritance tax purposes, B must report the value of the stock portfolio and the real property under Schedule C of the South Dakota Inheritance Tax Report and Information for Judicial Determination of Inheritance Tax. The amount assigned to B is as follows:

      Stock portfolio       (Calendar year 1989)             $   100,000
      Real property         (Calendar year 1990)                +300,000

      Total value of transfers                                         $   400,000
      less contemplation of death exemption (1989)          -10,000
      less contemplation of death exemption (1990)          -10,000

      Net taxable transfer                                               $   380,000

