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CHAPTER 64:80:01

DEFINITIONS


Section
64:80:01:01		Definitions.


	64:80:01:01.  Definitions. Terms used in this article mean:

	(1)  "Department," the Department of Revenue and Regulation;
	(2)  "Secretary," the secretary of revenue and regulation;
	(3)  "Valuation date," the date of death of the decedent;
	(4)  "Executor," the estate representative responsible for the collection of the decedent's assets, payment of the decedent's debts and administration expenses, and distribution of property to the persons entitled to receive it; and
	(5)  "Year," the 365-day period immediately preceding a decedent's date of death.

	Source: 4 SDR 35, effective December 22, 1977; 13 SDR 129, 13 SDR 134, effective July 1, 1987; 16 SDR 76, effective November 1, 1989; 30 SDR 58, effective November 5, 2003.
	General Authority: SDCL 10-41-9.
	Law Implemented: SDCL 10-1-1, 10-41-1.

CHAPTER 64:80:02

ADMINISTRATION OF PROGRAM


Section
64:80:02:01		Supplemental report required upon discovery of unreported assets or occurrence of certain events.
64:80:02:02		Failure to file report within nine months -- Acceptable delay.


	64:80:02:01.  Supplemental report required upon discovery of unreported assets or occurrence of certain events. The administrator or executor shall file a supplemental inheritance tax report with the department listing any newly discovered assets or stating any events that have come to his knowledge since the filing of the first inheritance tax report and which would result in a change in the amount of inheritance tax initially determined. The supplemental report shall be filed within 90 days of the discovery of the assets or event.

	Source: 4 SDR 35, effective December 22, 1977; 13 SDR 129, 13 SDR 134, effective July 1, 1987.
	General Authority: SDCL 10-41-9.
	Law Implemented: SDCL 10-41-17, 10-41-34, 10-41-44.

	64:80:02:02.  Failure to file report within nine months -- Acceptable delay. For the purposes of SDCL 10-41-88, intentionally failing to file the report required by SDCL 10-41-17 does not include delays in filing due to the complicated nature of the estate or the confused condition of the decedent's affairs and no penalty will be imposed in such instances. However, nothing in this section alters the manner in which interest is calculated for failure to pay inheritance taxes on time.

	Source: 19 SDR 42, effective September 29, 1992.
	General Authority: SDCL 10-41-9.
	Law Implemented: SDCL 10-41-88.

CHAPTER 64:80:03

VALUATION OF STOCKS AND BONDS


Section
64:80:03:01		Valuation of stocks and bonds generally.
64:80:03:02		Valuation based on selling prices.
64:80:03:03		Valuation based on bid price.
64:80:03:04		Valuation based on incomplete selling prices or bid prices.
64:80:03:05		Valuation where selling prices or bid prices do not reflect true and full market value.
64:80:03:06		Valuation where selling prices or bid prices are unavailable.
64:80:03:07		Valuation of pledged securities.
64:80:03:08		Valuation of securities subject to an option or contract to purchase.
64:80:03:09		Valuation of stock sold "ex-dividend."


	64:80:03:01.  Valuation of stocks and bonds generally. The value of stocks and bonds is the true and full market value on the valuation date.

	Source: 4 SDR 35, effective December 22, 1977; 13 SDR 129, 13 SDR 134, effective July 1, 1987.
	General Authority: SDCL 10-41-9.
	Law Implemented: SDCL 10-40-26.

	64:80:03:02.  Valuation based on selling prices. If there is a market for stocks or bonds, on a stock exchange, in an over-the-counter market, or otherwise, the mean between the highest and lowest quoted selling prices on the valuation date is the true and full market value per share or bond. If there were no sales on the valuation date but there were sales on dates within a reasonable period both before and after the valuation date, the true and full market value is determined by taking a weighted average of the means between the highest and lowest sales on the nearest date before and the nearest date after the valuation date. The average is to be weighted inversely by the respective numbers of trading days between the selling dates and the valuation date. If the stocks or bonds are listed on more than one exchange, the records of the exchange where the stocks or bonds are principally dealt in should be employed if such records are available in a generally available listing or publication of general circulation. In the event that such records are not so available and such stocks or bonds are listed on a composite listing of combined exchanges available in a generally available listing or publication of general circulation, the records of such combined exchanges should be employed. In valuing listed securities, the executor should be careful to consult accurate records to obtain values as of the valuation date. If quotations of unlisted securities are obtained from brokers, or evidence as to their sale is obtained from officers of the issuing companies, copies of the letters furnishing such quotations or evidence of sale should be attached to the report.

	If it is established with respect to bonds for which there is a market on a stock exchange, that the highest and lowest selling prices are not available for the valuation date in a generally available listing or publication of general circulation but that closing selling prices are so available, the true and full market value per bond is the mean between the quoted closing selling price on the valuation date and the quoted closing selling price on the trading day before the valuation date. If there were no sales on the trading day before the valuation date but there were sales on a date within a reasonable period before the valuation date, the true and full market value is determined by taking a weighted average of the quoted closing selling price on the valuation date and the quoted closing selling price on the nearest date before the valuation date. The closing selling price for the valuation date is to be weighted by the number of trading days between the previous selling date and the valuation date. If there were no sales within a reasonable period before the valuation date but there were sales on the valuation date, the true and full market value is the closing selling price on such valuation date. If there were no sales on the valuation date but there were sales on dates within a reasonable period both before and after the valuation date, the fair market value is determined by taking a weighted average of the quoted closing selling prices on the nearest date before and the nearest date after the valuation date. The average is to be weighted inversely by the respective numbers of trading days between the selling dates and the valuation date. If the bonds are listed on more than one exchange, the records of the exchange where the bonds are principally dealt in should be employed. In valuing listed securities, the executor should be careful to consult accurate records to obtain values as of the valuation date.

	The application of this section may be illustrated by the examples below.

	Example (a).  Assume that sales of X Company common stock nearest the valuation date (Friday, June 15) occurred two trading days before (Wednesday, June 13) and three trading days after (Wednesday, June 20) and on these days the mean sale prices per share were $10 and $15, respectively. The price of $12 is taken as representing the true and full market value of a share of X Company common stock as of the valuation date

 (3 x 10) + (2 x 15).
5

	Example (b).  Assume the same facts as in example (a) except that the mean sale prices per share on June 13 and June 20 were $15 and $10, respectively. The price of $13 is taken as representing the true and full market value of a share of X Company common stock as of the valuation date

 (3 x 15) + (2 x 10).
5

	Example (c).  Assume that decedent died on Sunday, October 7 and that Saturday and Sunday were not trading days. If sales of X Company common stock occurred on Friday, October 5, at mean sale prices per share of $20 and on Monday, October 8, at mean sale prices per share of $23, the price of $21.50 is taken as representing the true and full market value of a share of X Company common stock as  of the valuation date

 (1 x 20) + (23 x 1).
2

	Example (d).  Assume that on the valuation date (Tuesday, April 3, 1973) the closing selling price of a listed bond was $25 per bond and that the highest and lowest selling prices are not available in a generally available listing or publication of general circulation for that date. Assume further that the closing selling price of the same listed bond was $21 per bond on the day before the valuation date (Monday, April 2, 1973). Under this section the price of $23 is taken as representing the true and full market value per bond as of the valuation date

 (25 + 21).
2

	Example (e).  Assume the same facts as in example (d) except that there were no sales on the day before the valuation date. Assume further, that there were sales on Thursday, March 29, 1973, and that the closing selling price on that day was $23. The price of $24.50 is taken as representing the true and full market value per bond as of the valuation date

 [(1 x 23) + (3 x 25)].
4

	Example (f).  Assume that no bonds were traded on the valuation date (Friday, April 20). Assume further, that sales of bonds nearest the valuation date occurred two trading days before (Wednesday, April 18) and three trading days after (Wednesday, April 25) the valuation date and that on these two days the closing selling prices per bond were $29 and $22, respectively. The highest and lowest selling prices are not available for these dates in a generally available listing or publication of general circulation. Under this section the price of $26.20 is taken as representing the true and full market value of a bond as of the valuation date

 [(3 x 29) + (2 x 22)].
5

	Source: 4 SDR 35, effective December 22, 1977; 13 SDR 129, 13 SDR 134, effective July 1, 1987.
	General Authority: SDCL 10-41-9.
	Law Implemented: SDCL 10-40-26.

	64:80:03:03.  Valuation based on bid prices. If the provisions of § 64:80:03:02 are inapplicable because actual sales are not available during a reasonable period beginning before and ending after the valuation date, the true and full market value may be determined by taking the bona fide bid price on the valuation date, or if none, by taking a weighted average between the bid price on the nearest trading date before and the nearest trading date after the valuation date, if both such nearest dates are within a reasonable period. The average is to be determined in the manner described in § 64:80:03:02.

	Source: 4 SDR 35, effective December 22, 1977; 13 SDR 129, 13 SDR 134, effective July 1, 1987.
	General Authority: SDCL 10-41-9.
	Law Implemented: SDCL 10-40-26.

	64:80:03:04.  Valuation based on incomplete selling prices or bid prices. If the provision of §§ 64:80:03:02 and 64:80:03:03 are inapplicable because no actual sale prices or bonafide bid prices are available on a date within a reasonable period before the valuation date, but such prices are available on a date within a reasonable period after the valuation date, or vice versa, then the mean between the highest and lowest available sale prices or bid prices may be taken as the value.

	Source: 4 SDR 35, effective December 22, 1977; 13 SDR 129, 13 SDR 134, effective July 1, 1987.
	General Authority: SDCL 10-41-9.
	Law Implemented: SDCL 10-40-26.

	64:80:03:05.  Valuation where selling prices or bid prices do not reflect true and full market value. If it is established that the value of any bond or share of stock determined on the basis of selling or bid price as provided in §§ 64:80:03:02, 64:80:03:03, and 64:80:03:04 does not reflect the true and full market value thereof, then some reasonable modification of that basis or other relevant facts and elements of value are considered in determining the true and full market value. Where sales at or near the date of death are few or of a sporadic nature, such sales alone may not indicate true and full market value. In certain exceptional cases, the size of the block of stock to be valued in relation to the number of shares changing hands in sales may be relevant in determining whether selling prices reflect the true and full market value of the block of stock to be valued. If the executor can show that the block of stock to be valued is so large in relation to the actual sales on the existing market that it could not be liquidated in a reasonable time without depressing the market, the price at which the block could be sold as such outside the usual market, as through an underwriter, may be a more accurate indication of value than market quotations. Complete data in support of any allowance claimed due to the size of the block of stock being valued shall be submitted with the report. On the other hand, if the block of stock to be valued represents a controlling interest, either actual or effective, in a going business, the price at which other lots change hands may have little relation to its true value.

	Source: 4 SDR 35, effective December 22, 1977; 13 SDR 129, 13 SDR 134, effective July 1, 1987.
	General Authority: SDCL 10-41-9.
	Law Implemented: SDCL 10-40-26.

	64:80:03:06.  Valuation where selling prices or bid prices are unavailable. If the provisions of §§ 64:80:03:02, 64:80:03:03, and 64:80:03:04 are inapplicable because actual sale prices and bonafide bid and asked prices are lacking, then the true and full market value is to be determined by taking the following factors into consideration:

	(1)  In the case of corporate or other bonds, the soundness of the security, the interest yield, the date of maturity, and other relevant factors; and

	(2)  In the case of shares of stock, the company's net worth, prospective earning power and dividend-paying capacity, and other relevant factors.

	Some of the "other relevant factors" referred to in subdivisions (1) and (2) of this section are: the good will of the business; the economic outlook in the particular industry; the company's position in the industry and its  management; the degree of control of the business represented by the block of stock to be valued; and the values of securities of corporations engaged in the same or similar lines of business which are listed on a stock exchange. However, the weight to be accorded such comparisons or any other evidentiary factors considered in the determination of a value depends upon the fact of each case. In addition to the relevant factors described above, consideration shall also be given to nonoperating assets, including proceeds of life insurance policies payable to or for the benefit of the company, to the extent such nonoperating assets have not been taken into account in the determination of net worth, prospective earning power and dividend-earning capacity. Complete financial and other data upon which the valuation is based should be submitted with the report, including copies of reports of any examinations of the company made by accountants, engineers, or any technical experts as of or near the valuation date.

	Source: 4 SDR 35, effective December 22, 1977; 13 SDR 129, 13 SDR 134, effective July 1, 1987.
	General Authority: SDCL 10-41-9.
	Law Implemented: SDCL 10-40-26.

	64:80:03:07.  Valuation of pledged securities. The full value of securities pledged to secure an indebtedness of the decedent is included in the decedent's estate. If the decedent had a trading account with a broker, all securities belonging to the decedent and held by the broker at the date of death must be included at their true and full market value as of the valuation date. Securities purchased on margin for the decedent's account and held by a broker must also be returned at their true and full market value as of the valuation date.

	Source: 4 SDR 35, effective December 22, 1977; 13 SDR 129, 13 SDR 134, effective July 1, 1987.
	General Authority: SDCL 10-41-9.
	Law Implemented: SDCL 10-40-26.

	64:80:03:08.  Valuation of securities subject to an option or contract to purchase. Another person may hold an option or a contract to purchase securities owned by a decedent at the time of his death. The effect, if any, that is given to the option or contract price in determining the value of the securities for inheritance tax purposes depends upon the circumstances of the particular case. Little weight will be accorded a price contained in an option or contract under which the decedent is free to dispose of the underlying securities at any price he chooses during his lifetime. Such is the effect, for example, of an agreement on the part of a shareholder to purchase whatever shares of stock the decedent may own at the time of his death. Even if the decedent is not free to dispose of the underlying securities at other than the option or contract price, such price will be disregarded in determining the value of the securities unless it is determined under the circumstances of the particular case that the agreement represents a bona fide business arrangement and not a device to pass the decedent's shares to the natural objects of his bounty for less than an adequate and full consideration in money or moneys worth.

	Source: 4 SDR 35, effective December 22, 1977; 13 SDR 129, 13 SDR 134, effective July 1, 1987.
	General Authority: SDCL 10-41-9.
	Law Implemented: SDCL 10-40-26.

	64:80:03:09.  Valuation of stock sold "ex-dividend". In any case where a dividend is declared on a share of stock before the decedent's death but payable to stockholders of record on a date after his death and the stock is selling "ex-dividend" on the date of the decedent's death, the amount of the dividend is added to the ex-dividend quotation in determining the true and full market value of the stock as of the date of the decedent's death.

	Source: 4 SDR 35, effective December 22, 1977; 13 SDR 129, 13 SDR 134, effective July 1, 1987.
	General Authority: SDCL 10-41-9.
	Law Implemented: SDCL 10-40-26.

CHAPTER 64:80:04

VALUATION OF OTHER ASSETS


Section
64:80:04:01		Valuation of certificates of deposit.
64:80:04:02		Valuation of notes and contracts for deed.
64:80:04:03		Valuation of property subject to qualified terminable interest in property.
64:80:04:04		Growing crops.


	64:80:04:01.  Valuation of certificates of deposit. The true and full market value of any certificate of deposit is presumed to be the face amount plus interest accrued thereon to the date of death, unless the executor establishes that the value is lower.

	Source: 4 SDR 35, effective December 22, 1977; 13 SDR 129, 13 SDR 134, effective July 1, 1987.
	General Authority: SDCL 10-41-9.
	Law Implemented: SDCL 10-40-26.

	64:80:04:02.  Valuation of notes and contracts for deed. The true and full value of all notes, secured or unsecured, and contracts for deed is presumed to be the amount of unpaid principal plus interest accrued to the date of death, unless the executor establishes that the value is lower.

	Source: 4 SDR 35, effective December 22, 1977; 13 SDR 129, 13 SDR 134, effective July 1, 1987.
	General Authority: SDCL 10-41-9.
	Law Implemented: SDCL 10-40-26.

	64:80:04:03.  Valuation of property subject to qualified terminable interest in property. Property passing subject to a qualified terminable interest in property shall be valued at full market value on the date of death of the testator's or grantor's spouse.

	Source: 11 SDR 1, effective July 19, 1984; 13 SDR 129, 13 SDR 134, effective July 1, 1987.
	General Authority: SDCL 10-41-9.
	Law Implemented: SDCL 10-40-23.2.

	64:80:04:04.  Growing crops. The value of a decedent's interest in growing agricultural products shall be included in the decedent's taxable estate. To determine the date of death value of growing agricultural products, the following factors shall be used:

	(1)  A equals the Agricultural Stabilization Conservation Service (ASCS) proven or established yield, as determined by ASCS, or, if there is no proven or established yield, then the county average, to arrive at the probable number of bushels, tons, or other recognized agricultural unit measure of production;

	(2)  B equals the number of acres in production;

	(3)  C equals the contract price or, if there is none, the price paid per unit measure by local elevators or another recognized agricultural market;

	(4)  D equals the unpaid costs of producing, harvesting, and marketing the agricultural product;

	(5)  E equals federal or state agricultural program payments, which include deficiency payments, disaster payments, ACP (agricultural conservation practice) payments, or other types of agricultural assistance program payments; and

	(6)  F equals decedent's ownership interest in the agricultural product expressed as a percentage.

	Using the factors in this section, the following formula shall be used:  {[(A x B x C) – D] + E} x F = decedent's taxable value in growing agricultural products.

	Source: 16 SDR 76, effective November 1, 1989.
	General Authority: SDCL 10-41-9.
	Law Implemented: SDCL 10-40-26.

	Example:
	Mr. Farmer died on July 30, 1989. On the date of his death, he had a 50 percent interest in 500 acres of an agricultural product planted on his land. He was entitled to $150 for this crop in federal disaster payments at the time of his death. The local elevator was paying $1.00 per bushel for the agricultural product as of July 30, 1989. The estimated yield was 25 bushels per acre. The unpaid cost of producing the product was $200. Using the formula, the taxable value of decedent's interest in the agricultural product is calculated as follows:

		{[(25 x 500 x $1) - $200] + $150} x 50% = $6225.

	          25
	$12,500
	$12,300
	$12,450

	      x500
	  -    200
	 +    150
	    x  .50

	      x  $1
	$12,300
	$12,450
	$  6,225

	$12,500
	
	
	



CHAPTER 64:80:05

DEDUCTIONS FOR DEBTS AND EXPENSES


Section
64:80:05:01		Deduction for expenses of administration.
64:80:05:02		Deduction for expense incurred in preserving and distributing the estate.
64:80:05:03		Deduction for expenses for selling property of the estate.
64:80:05:04		Deductions for funeral expenses.
64:80:05:05		Deduction for debts of the decedent.
64:80:05:06		Deduction for real property taxes.


	64:80:05:01.  Deduction for expenses of administration. The amounts deductible from the decedent's estate as administration expenses are limited to such expenses as are actually and necessarily incurred in the administration of the decedent's estate; that is, in the collection of assets, payment of debts and distribution of property to the persons entitled to it. The expenses contemplated in SDCL 10-40-26 are such only as attend the settlement of an estate to individual beneficiaries or to a trustee, whether the trustee is the executor or some other person. Expenditures not essential to the proper settlement of the estate, but incurred for the individual benefit of the heirs, legatees, or devisees may not be taken as deductions.

	Source: 4 SDR 35, effective December 22, 1977; 13 SDR 129, 13 SDR 134, effective July 1, 1987.
	General Authority: SDCL 10-41-9.
	Law Implemented: SDCL 10-40-26.

	64:80:05:02.  Deduction for expenses incurred in preserving and distributing the estate. Expenses necessarily incurred in preserving and distributing the estate are deductible, including the cost of storing or maintaining the property of the estate, if it is impossible to effect immediate distribution to the beneficiaries. Expenses for preserving and caring for the property may not include outlays for additions or improvements; nor will such expenses be allowed for a longer period than the executor is reasonably required to retain the property.

	Source: 4 SDR 35, effective December 22, 1977; 13 SDR 129, 13 SDR 134, effective July 1, 1987.
	General Authority: SDCL 10-41-9.
	Law Implemented: SDCL 10-40-26.

	64:80:05:03.  Deduction for expenses for selling property of the estate. Expenses for selling property of the estate are deductible if the sale is necessary in order to pay the decedent's debts, expenses of administration, or taxes, to preserve the estate, or to effect distribution. Expenses for selling the property includes brokerage fees and other expenses attending the sale, such as the fee of an auctioneer if it is reasonably necessary to employ one.

	Source: 4 SDR 35, effective December 22, 1977; 13 SDR 129, 13 SDR 134, effective July 1, 1987.
	General Authority: SDCL 10-41-9.
	Law Implemented: SDCL 10-40-26.

	64:80:05:04.  Deductions for funeral expenses. Expenditures for funeral expenses are allowed as deductions from the decedent's estate, but only to the extent such expenditures exceed any amounts received or receivable as death benefits which are specifically intended to cover such expenses.

	Source: 4 SDR 35, effective December 22, 1977; 13 SDR 129, 13 SDR 134, effective July 1, 1987.
	General Authority: SDCL 10-41-9.
	Law Implemented: SDCL 10-40-26.

	64:80:05:05.  Deduction for debts of the decedent. The amounts that may be deducted from the decedent's estate as debts of the decedent are only such as represent personal obligations of the decedent existing at the date of his death, including accrued interest thereon, and then only to the extent that such amounts exceed the amount of any insurance or other death benefit proceeds received or receivable by the estate or the decedent's creditors and which are specifically intended to cover such debts.

	Source: 4 SDR 35, effective December 22, 1977; 13 SDR 129, 13 SDR 134, effective July 1, 1987.
	General Authority: SDCL 10-41-9.
	Law Implemented: SDCL 10-40-26.

	64:80:05:06.  Deduction for real property taxes. Real property taxes are not deductible unless they accrued before the decedent's death. However, they are not deductible merely because they have accrued in an accounting sense. In order to be deductible real property taxes must be an enforceable obligation of the decedent at the time of his death.

	Source: 4 SDR 35, effective December 22, 1977; 13 SDR 129, 13 SDR 134, effective July 1, 1987.
	General Authority: SDCL 10-41-9.
	Law Implemented: SDCL 10-40-26.

CHAPTER 64:80:06

CONTEMPLATION OF DEATH


Section
64:80:06:01		Dominant intention.


	64:80:06:01.  Dominant intention. A transfer is in contemplation of death if it is made with the dominant intention of avoiding the passing of property transferred by testate or intestate laws.

	The dominant intention of the decedent is determined by the following:

	(1)  Age;
	(2)  Health;
	(3)  Previous practice concerning gifts;
	(4)  Contemporaneous execution of the transferor's will or trust and transfer of his property;
	(5)  Whether the gift is referable to the donee's intestate share or to the portion the donees are to receive through the transferor's will;
	(6)  The portion of the transferor's estate transferred;
	(7)  Whether the transferor was anticipating entering a health care facility or other type of care facility;
	(8)  Whether the transfer was made with the purpose of avoiding death taxes;
	(9)  Whether the transfer was made on an occasion and in the amount that is usually associated with such gift-giving occasions as Christmas, birthdays, marriage, or graduation;
	(10)  Whether the transfer was made because of the financial need of the donee and in an amount appropriate to that need based on the facts and circumstances of the donee as they existed prior to the transfer;
	(11)  Whether the transfer is made as a remembrance or reward for past services or favors in an amount appropriate to the occasion; or
	(12)  Other pertinent facts or circumstances tending to show the transferor's motives for making the transfer.

	Source: 16 SDR 76, effective November 1, 1989.
	General Authority: SDCL 10-41-9.
	Law Implemented: SDCL 10-40-1(1), 10-40-2.

	Example:
	On November 5, 1989, A, a 69-year old retired businessman who was recovering from a massive heart attack gave B, his son, a stock portfolio valued at $100,000. On January 2, 1990, he gave him a deed to all his real property valued at $300,000. On January 28, 1990, A died. In probating the estate, the remainder of A's property is used to pay the funeral expenses, the costs of administration, and the debts. For inheritance tax purposes, B must report the value of the stock portfolio and the real property under Schedule C of the South Dakota Inheritance Tax Report and Information for Judicial Determination of Inheritance Tax. The amount assigned to B is as follows:

      Stock portfolio       (Calendar year 1989)             $   100,000
      Real property         (Calendar year 1990)                +300,000

      Total value of transfers                                         $   400,000
      less contemplation of death exemption (1989)          -10,000
      less contemplation of death exemption (1990)          -10,000

      Net taxable transfer                                               $   380,000

