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State of South Dakota

EIGHTY-FIFTH SESSION
LEGISLATIVE ASSEMBLY, 2010

400R0264
SENATE JUDICIARY ENGROssED No. HB 1047 -

2/23/2010

This bill has been extensively amended (hoghoused) and may no longer be consistent
with the original intention of the sponsor.

Introduced by: The Committee on Judiciary at the request of the Department of Social
Services

1 FOR AN ACT ENTITLED, An Act to clarify certain powers of the state as conservator of a
2 protected person.

3 BEIT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKOTA:

4 Section 1. That chapter 29A-5 be amended by adding thereto a NEW SECTION to read as
5 follows:
6 Notwithstanding any other statutory provision to the contrary, if the State of South Dakota

7 isthe conservator of a protected person and if the assets of the conservatorship are less than two
8 thousand dollars, upon the death of the protected person, the conservator may elect to provide
9 notice pursuant to 8 29A-5-410 and obtain court approval to pay the debts and distribute the
10  assets of the protected person to the heirs and devisees of the protected person pursuant to

11  chapter 29A-2.
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State of South Dakota

EIGHTY-FIFTH SESSION

LEGISLATIVE ASSEMBLY, 2010
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400R0295
HOUSE JUDICIARY ENGROSSED No. SB 54.

2/24/2010

Introduced by: The Committee on Judiciary at the request of the Department of Corrections

FOR AN ACT ENTITLED, An Act to revise certain procedures for the commencement of civil
actions by inmates.
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKOTA:

Section 1. For the purposes of this Act, the term, prisoner, means any person incarcerated
or detained in any facility who is accused of, convicted of, sentenced for, or adjudicated
delinquent for violations of criminal law or the terms of parole, probation, pretrial release, or
diversionary program.

Section 2. No civil action may be brought by any prisoner confined to any jail, prison, or
other correctional facility until such administrative remedies or grievance procedures as are
available are exhausted. Compliance with this section does not toll any applicable statutory
notice period or statute of limitations.

Section 3. No civil action may be brought by a prisoner confined in a jail, prison, or other
correctional facility for mental or emotional injury suffered in custody that is not caused by a
physical injury.

Section 4. A court shall, on its own motion or on the motion of a party, dismiss any action
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9. SB 54
brought with respect to prison conditions by a prisoner confined to any jail, prison, or other
correctional facility if the court determines that the action is frivolous, malicious, fails to state
a claim upon which relief can be granted, or seeks relief from a defendant who is immune from
such relief. A court may dismiss an action pursuant to this section without first requiring the
exhaustion of administrative remedies.

Section 5. The provisions of this Act do not apply to proceedings pursuant to chapter 21-27
or to any civil action that does not arise from the terms or conditions of a prisoner's

confinement.
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400R0428 HOUSE TRANSPORTATION
ENGROSSED NO. SB 62 -2/25/2010

Introduced by: The Committee on Transportation at the request of the Department of Public
Safety

FOR AN ACT ENTITLED, An Act to revise the notice requirements for closure of a highway
and to provide a civil penalty for failure to comply with a closure.
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKOTA:
Section 1. That 8 31-4-14.2 be amended to read as follows:
31-4-14.2. Notice to the public that a state trunk highway is closed or its use is restricted
shall be given in one or more of the following forms:
(1)  Erection of suitable barriers upon the highway to restrict or prohibit travel;
(2)  Pest Issue warning and notice of the condition of the highway for travel in generally

available media outlets;

(3)  Post signs for direction of traffic upon the highway relative to use or nonuse of the
highway;

(4)  Place warning devices on the highway; or

(5)  Place flagmen to warn, detour, or direct traffic on the highway.

Section 2. That § 31-4-14.3 be amended to read as follows:
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31-4-14.3. Any person who tatenttonatty fails to observe any sign, marker, warning, notice
or direction, or barrier placed or given under § 31-4-14.2 is guilty of a Class 2 misdemeanor.

Any unauthorized presence on a closed highway is prima facie evidence of a violation of this

section. If, as a result of a violation of this section for failure to observe a notice provided
pursuant to subeiviston-31-4-14-2(1);(4);0t(5) 8§ 31-4-14.2, any agency of the State of South
Dakota or any governmental subdivision incurs any costs for the purpose of rescuing the
violator, any passengers, or the vehicle operated by the violator, the violator is etvithy-ableto

the-State-of South-Dakota-for-such-costs; subject to a civil action by the State of South Dakota

in circuit court for the recovery of a civil penalty of up to one thousand dollars and the actual

cost of any such rescue, in an amount not to exceed ten thousand dollars.




State of South Dakota

EIGHTY-FIFTH SESSION
LEGISLATIVE ASSEMBLY, 2010

400R0376 HOUSE APPROPRIATIONS
ENGROSSED NO. SB 60 -2/24/2010

Introduced by: The Committee on Appropriations at the request of the Office of the
Governor

1 FORANACTENTITLED, An Act to make an appropriation to fund property tax and sales tax
2 refunds for certain elderly persons and persons with a disability.
3 BEIT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKOTA:
4 Section 1. There is hereby appropriated from the general fund the sum of six hundred
5 thousand dollars ($600,000), or so much thereof as may be necessary, to the Department of
6  Revenue and Regulation to provide refunds for real property tax and sales tax to elderly persons
7 and persons with adisability pursuant to chapters 10-18A and 10-45A. An amount not to exceed
8 twenty thousand dollars in fiscal year 2011 may be used for the administrative costs of this Act.
9 Section 2. The secretary of revenue and regulation shall approve vouchers and the state
10  auditor shall draw warrants to pay expenditures authorized by this Act.
11 Section 3. Any amounts appropriated in this Act not lawfully expended or obligated by June

12 30, 2011, shall revert in accordance with the procedures prescribed in chapter 4-8.
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State of South Dakota

EIGHTY-FIFTH SESSION
LEGISLATIVE ASSEMBLY, 2010

192R0511 SENATE AGRICULTURE AND NATURAL RESOURCES
ENGROSSED NO. SB 85 .2/212010

Introduced by: Senators Hansen (Tom), Garnos, Maher, and Peterson and Representatives
Brunner, Cronin, Olson (Betty), Street, and Van Gerpen

1 FORANACTENTITLED, An Act to revise the continuing education requirements for certain
2 veterinarians.

3 BEIT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKOTA:

4 Section 1. That 8 36-12-19.1 be amended to read as follows:

5 36-12-19.1. All registered veterinarians licensed pursuant to this chapter shall be-regtired
6 to complete annual courses of study in subjects related to the practice of veterinary medicine.
7  The Board of Veterinary Medical Examiners may, however, waive the continuing education

8 requirementin the case of a certified illness-6f, undue hardship, or for veterinarians not engaged

9  In acts constituting the practice of veterinary medicine as defined in § 36-12-1. The board may

10 promulgate rules pursuant to chapter 1-26 to govern the minimum amount and type of
11  continuing education in veterinary medicine to be required annually of each licensed

12 veterinarian seeking renewal of his registration pursuant to § 36-12-19.
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State of South Dakota

EIGHTY-FIFTH SESSION
LEGISLATIVE ASSEMBLY, 2010

553R0465 SENATE HEALTH AND HUMAN SERVICES

ENGROSSED NO. SB 96 21102010

This bill has been extensively amended (hoghoused) and may no longer be consistent with
the original intention of the sponsor.

Introduced by: Senators Rhoden, Bradford, Fryslie, Maher, Nesselhuf, and Schmidt and
Representatives Hunt, Brunner, Dennert, Elliott, Feickert, Frerichs,
Greenfield, Hoffman, Iron Cloud 11, Jensen, Killer, Kirkeby, Kopp, Krebs,
Lederman, Noem, Nygaard, Olson (Betty), Schrempp, Sly, Steele, Thompson,
Verchio, and Wink

1 FOR AN ACT ENTITLED, An Act to provide for the continuation of the waiver of the
2 collaborative agreement requirement for certified nurse midwives providing out-of-hospital
3 birth services.

4 BEIT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKOTA:

5 Section 1. That section 2 of chapter 193 of the 2008 Session Laws be repealed.
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State of South Dakota

EIGHTY-FIFTH SESSION
LEGISLATIVE ASSEMBLY, 2010

912R0505
SENATE ENGROSSED No. SB 101 -2/17/2010

Introduced by: Senators Gant, Brown, Gillespie, Miles, and Olson (Russell) and
Representatives Kirkeby, Cronin, Curd, Engels, Feinstein, Hamiel, Novstrup
(David), and Schlekeway

1 FORANACTENTITLED, An Actto authorize certain school districts to conduct school board
2 elections during 2011 using voting centers and electronic records.

3 BEIT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKOTA:

4 Section 1. Notwithstanding any other provision of law, any school district with a fall
5 enrollment, asdefined in 8 13-13-10.1, greater than fifteen thousand may conduct a 2011 school
6 board election using the provisions of this section. The election shall be conducted in

7 conformance with all applicable election laws and rules with the following exceptions:

8 (1)  The school district may use voting centers that allow voters in the district to vote at
9 any one of the voting centers in lieu of establishing precincts and wards for the
10 election;
11 (2)  Polling place deputies and superintendents registered to vote and living in the school
12 district may be appointed as polling place deputies and superintendents to any of the
13 voting centers;
14 (3)  Secure, encrypted electronic pollbooks may be used in lieu of paper registration
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books;

(4)  The poll list may be kept electronically;

(5)  The electronic pollbook shall be connected via a secure intranet to a single database
of voters registered for this election. As a voter presents himself or herself to vote,
the electronic pollbook shall be updated with an indicator that the person has voted.
At least every ten minutes the electronic pollbook shall update the single database
and any other electronic pollbook with the same information; and

(6)  The entire school district is designated as one voting precinct for this election.

Section 2. Any school district conducting an election pursuant to this Act shall provide a

written report detailing the results of the election to the secretary of state and to the Legislature
by September 1, 2011. The report shall include actual costs, estimated cost savings achieved as
a result of the voting center approach, any challenges, problems, or benefits that resulted from
using the voting center approach, and any other relevant information related to the election.

Section 3. The provisions of this Act are repealed January 1, 2012.
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373R0535
SENATE JUDICIARY ENGROssSED No. SB 103.

2/11/2010

Introduced by: Senator Knudson and Representatives Cutler and Lust

FOR AN ACT ENTITLED, An Act to revise certain provisions relating to trusts.
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKOTA:

Section 1. That 8 55-2-13 be amended to read as follows:

55-2-13. For purposes of this section, the term, qualified beneficiary, means a beneficiary
who is twenty-one years of age and who, on the date the beneficiary's qualification is
determined:

(1) Isadistributee or permissible distributee of trust income or principal;

(2)  Would be a distributee or permissible distributee of trust income or principal if the

interests of the distributees terminated on that date; or

(3) Would be a distributee or permissible distributee of trust income or principal if the

trust terminated on that date.

Except as otherwise provided by the terms of a revocable trust, a trustee has no duty to
notify the qualified beneficiaries of the trust's existence.

Except as otherwise provided by the terms of an irrevocable trust or otherwise directed by

the settlor, distribution advisor, or trust protector, the trustee shall, within sixty days after the

180 copies of this document were printed by the South Dakota Insertions into existing statutes are indicated by underscores.
Legislative Research Council at a cost of $.052 per page. @ Deletions from existing statutes are indicated by everstrikes.



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

-2- SB 103

trustee has accepted trusteeship of the trust, or within sixty days after the date the trustee
acquires knowledge that a formerly revocable trust has become irrevocable, notify the qualified
beneficiaries of the trust's existence and of the right of the beneficiary to request a copy of the
trust instrument pertaining to the beneficiary's interest in the trust.

Subject to the previous provision, a trustee of an irrevocable trust:

(1)  Upon request of a qualified beneficiary, shall promptly furnish to the qualified
beneficiary a copy of the trust instrument;

(2)  If notification of the trust has not been accomplished pursuant to this section within
sixty days after accepting a trusteeship, shall notify the qualified beneficiaries of the
acceptance and of the trustee's name, address, and telephone number;

(3)  Shall promptly respond to a qualified beneficiary's request for information related to
the administration of the trust, unless the request is unreasonable under the
circumstances.

A beneficiary may waive the right to the notice or information otherwise required to be
furnished under this section and, with respect to future reports and other information, may
withdraw a waiver previously given.

The change in the identity of a trustee, occurring as the result of a mere name change or a
merger, consolidation, combination, or reorganization of a trustee, does not require notice.

If a fiduciary is bound by a duty of confidentiality with respect to a trust or its assets, a
fiduciary may require that any beneficiary who is eligible to receive information pursuant to this
section be bound by the duty of confidentiality that binds the trustee before receiving such
information from the trustee.

A trust advisor, trust protector, or other fiduciary designated by the terms of the trust shall

keep each excluded fiduciary designated by the terms of the trust reasonably informed about:
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(1)  The administration of the trust with respect to any specific duty or function being
performed by the trust advisor, trust protector, or other fiduciary to the extent that the
duty or function would normally be performed by the excluded fiduciary or to the
extent that providing such information to the excluded fiduciary is reasonably
necessary for the excluded fiduciary to perform its duties; and

(2)  Any other material information that the excluded fiduciary would be required to
disclose to the qualified beneficiaries under this section regardless of whether the
terms of the trust relieve the excluded fiduciary from providing such information to
qualified beneficiaries. Neither the performance nor the failure to perform of a trust
advisor, trust protector, or other fiduciary designated by the terms of the trust as
provided in this subdivision shall affect the limitation on the liability of the excluded
fiduciary.

The provisions of this section are effective for trusts created after 3ty June 30, 2002,

except as otherwise directed by the settlor, trust protector, or distribution trust advisor. For trusts

created before July 1, 2002, a trustee has no duty at common law or otherwise to notify a

gualified beneficiary of the trust's existence unless otherwise directed by the settlor.

Section 2. That § 55-3-1 be amended to read as follows:

55-3-1. The provisions of this chapter apply to trrevecable all trusts-and-to-expresstrusts

Section 3. That § 55-3-39 be amended to read as follows:

55-3-39. A Except as expressly provided by the terms of a governing instrument or by a

court order, a general law or a state jurisdiction provision stating that the laws of this state
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govern is valid, effective, and conclusive for the trust if all of the following are true:

(1)

()

3)

Some or all of the trust assets are deposited in this state or physical evidence of such
assets is held in this state and the trust is being administered by a qualified person;
in this subdivision, deposited in this state, includes being held in a checking account,
time deposit, certificate of deposit, brokerage account, trust company fiduciary
account, or other similar account or deposit that is located in this state including
South Dakota investments;

A trustee is a qualified person who is designated as a trustee under the governing
instrument, a successor trusteeship, or designated by a court having jurisdiction over
the trust; and

The administration, for example, physically maintaining trust records in this state and
preparing or arranging for the preparation of, on an exclusive basis or a nonexclusive
basis, an income tax return that must be filed by the trust, occurs wholly or partly in

this state.

The State of South Dakota and its courts have jurisdiction over a trust created in a foreign

section.

jurisdiction if the administration of the trust meets the three requirements set forth in this

Nothing in this section may be construed to be the exclusive means of providing a valid

effective and conclusive state jurisdiction provision.

Section 4. That § 55-3-45 be amended to read as follows:

55-3-45. Ifatrust is not subject to court supervision under chapter 21-22, and if no objection

has been made by a distribution beneficiary, as defined in this title, of a trust within one hundred

eighty days after a copy of the trustee's accounting has been mailed, postage prepaid, to the last

known address of such distribution beneficiary, the distribution beneficiary is deemed to have
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approved such accounting of the trustee, and the trustee, absent fraud, intentional
misrepresentation, or material omission, shall be released and discharged from any and all

liability to all beneficiaries of the trust as to all matters set forth in such accounting.

For purposes of this section, the term, accounting, means any interim or final report or other
statement provided by a trustee reflecting all transactions, receipts, and disbursements during
the reporting period and a list of assets as of the end of the period covered by the report or
statement, and including written notice to the distribution beneficiary of the provisions of this
section.

Section 5. That § 55-13A-409 be amended to read as follows:

55-13A-409. fatn-thissection:
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- (a) For the

purposes of this section, the term, payment, means a payment that a trustee may receive over a

fixed number of years or during the life of one or more individuals because of services rendered

or property transferred to the payer in exchange for future payments. The term includes a

payment made in money or property from the payer's general assets or from a separate fund

created by the paver, including a private or commercial annuity, an individual retirement

account, and a pension, profit-sharing, stock-bonus, or stock-ownership plan.

(b) To the extent that a payment is characterized as interest or a dividend or a payment made

in lieu of interest or a dividend, a trustee shall allocate it to income. The trustee shall allocate

to principal the balance of the payment and any other payment received in the same accounting

period that is not characterized as interest, a dividend, or an equivalent payment.

(c)(1) For purposes of this subsection, plan income means any of the following:

(A) With respect to payments received from a plan that maintains separate

accounts or funds for its participants or account holders, such as defined

contribution retirement plans, individual retirement accounts, Roth individual
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retirement accounts, and some types of deferred compensation plans, either the

amount of the plan account or fund held for the benefit of the trust that, if the

plan account or fund were a trust, would be allocated to income pursuant to

subsections (b) and (d) for that accounting period, or four percent of the value

of the plan account or fund on the first day of the accounting period. The

trustee shall, in his or her discretion, choose the method of determining plan

income pursuant to this paragraph, and may change the method of determining

plan income pursuant to this paragraph for any subseqguent accounting period:;

(B) With respect to payments received from a plan that does not maintain separate

accounts or funds for its participants or account holders, such as defined

benefit retirement plans and some types of deferred compensation plans, four

percent of the total present value of the trust's interest in the plan as of the first

day of the accounting period, based on reasonable actuarial assumptions as

determined by the trustee.

(2)  For each accounting period of a trust in which the trust receives a payment but no

part of any payment is allocated to income pursuant to subsection (b), the trustee

shall allocate to income that portion of the aggregate value of all payments received

by the trustee in that accounting period that is equal to the amount of plan income

that is attributable to the trust's interest in the plan from which payment is received

for that accounting period. The trustee shall allocate the balance of any payments to

principal.

(d) If, to obtain an estate or gift tax marital deduction for an interest in a trust, a trustee must

allocate more of a payment to income than provided for by this section, the trustee shall allocate

to income the additional amount necessary to obtain the marital deduction.




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

-9- SB 103

(e) This section does not apply to payments to which § 55-13A-410 applies.

Section 6. That 88 55-4-42 to 55-4-47, inclusive, be repealed.

Section 7. That § 55-4-51 be amended to read as follows:

55-4-51. Instead of furnishing a copy of the trust instrument or a copy of a will that creates

a testamentary trust to a person other than a beneficiary, the-trtastee one or more trustees may

furnish to the person a certificate of trust signed by a trustee, settlor, grantor, trustor, or trust

protector, containing the following-afermation:

(1)

()
3)

(4)

Q)

(6)

Fhat A statement that the trust exists, the name of the trust if one has been given, and

the date the trust instrument or will was executed;

The tdentity name of the settlor, grantor, trustor, testator, or testatrix;

The tdentity name of each original trustee and the name and address of the-etrently

actirg each trustee and each trust protector currently empowered to act under the trust

instrument or will on the date of the execution of the certificate of trust;

The powers of the trustee and the trust protector and other provisions set forth in the

trust instrument or will as are selected by the person signing the certificate of trust,

including those powers authorizing the trustee to sell, convey, pledge, mortgage,

lease, or transfer title to any interest in property held in the trust, together with a

statement setting forth the number of trustees required by the provisions of the trust

instrument or will to act;

Fhe-revocabthity-ortrrevocabtityofthe—trust-and A statement that the trust is

irrevocable or, if the trust is revocable, a statement to that effect and the identity of

any person holding a power to revoke the trust, and, if applicable, a statement that the

trust has been terminated or revoked;
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than-aH-are-regirecn-orderto-exercisepowers-of thetrustee A statement that the

trust is not supervised by a court, or, if applicable, a statement that the trust is

supervised by a court, and which statement also sets forth any restrictions imposed

by the court on the trustee's ability to act as otherwise permitted by statute or the

terms of the trust instrument or will;

(7) Themanneroftaking-tittetotrust-property: If applicable, a description of any

property to be conveyed by the trustee;

(8) A eerttficate—oftrust—must-state statement that the trust has not been reveketd;
modified; or amended in any manner that would cause the representations contained
in the certificate of trust to be incorrect.

The person signing the certificate shall certify that the statements contained in the certificate

are true and correct. The signature of the person signing the certificate shall be acknowledged

or verified under oath before a notary public or other official authorized to administer oaths. A

certificate of trust need not contain the dispositive terms of a trust.

Section 8. That chapter 55-4 be amended by adding thereto a NEW SECTION to read as
follows:

A certificate of trust executed under 8 55-4-51 may be recorded in the office of the register
of deeds with respect to land described in the certificate of trust or any attachment to it. If it is
recorded or filed in any county where real property is situated, or in the case of personal
property, if it is presented to a third party, the certificate of trust serves to document the
existence of the trust, the identity of the trustees, the powers of the trustees, and any limitations
on those powers, and other matters the certificate of trust sets out, as though the full trust

instrument had been recorded, filed, or presented. Until amended or revoked under § 55-4-44,
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or until the full trust instrument or will is recorded, filed, or presented, a certificate of trust is
conclusive proof as to the matters contained in it and any party may rely upon the certificate,
except a party dealing directly with the trustee or trustees who have actual knowledge of the
facts to the contrary.

Section 9. That 8§ 55-4-45 be amended to read as follows:

55-4-45. Sections 55-4-42-to-55-4-44inclusive; 55-4-44 and 55-4-51 and section 8 of this

Act are effective July 1, 2666 2010, but apply to trust instruments and wills whenever created
or executed.

Section 10. That chapter 55-4 be amended by adding thereto a NEW SECTION to read as
follows:

A certificate of a trustee or of trustees of a trust in support of a real property transaction may
be substantially in the following form:

This instrument was prepared by:

(insert name, address and phone number)
CERTIFICATE
OF TRUST
STATE OF SOUTH DAKQOTA)
: SS

COUNTY OF MINNEHAHA )

, being duly sworn under oath, does hereby state as follows:

1. A trust instrument or Will executed on established a trust which is
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still in existence on the date this Certificate is signed. The name of the trust, if it has been

named, is . (Insert n/a if the Trust does not have a name)

The name of the settlor, grantor, trustor, testator or testatrix, as the case may be, is

The name of each original trustee and the name and address of each trustee and each trust
protector currently empowered to act under the trust instrument or Will on the date of the

execution of this Certificate of Trust is as follows:

The person who signs this certificate below certifies that the trust instrument or Will

contains the following powers which are given to the trustee:

the following powers are given to the trust protector:

and further contains the following provisions:

The number of trustees required to join in an action by the provisions of the trust instrument
or Will to is
The trust is revocable/irrevocable./The following person(s) has/have the right to revoke the

trust:

The trust has not been revoked.
The trust is/is not supervised by a court. The following restrictions are currently imposed
by the court on the trustee(s) ability to act even though actions so restricted may be

permitted by statute or the terms of the trust instrument or Will:
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7. The Trustee intends to convey the following property owned by the Trust:

8. The trust has not been modified or amended in any manner that would cause the
representations contained in this Certificate of Trust to be incorrect. The statements

contained in this Certificate of Trust are true and correct.

STATE OF SOUTH DAKOTA )
: SS
COUNTY OF )

On this, the day of , 20___, before me, the undersigned officer,

personally appeared , known to me or satisfactorily proven to be the person whose name is
subscribed to the within instrument and acknowledged that she/he executed the same for the
purposes therein contained.

IN WITNESS WHEREOF, | hereunto set my hand and official seal.

Notary Public, South Dakota
My Commission expires:
Section 11. That chapter 55-4 be amended by adding thereto a NEW SECTION to read as
follows:
(a) Any judicial proceeding to contest the validity of a trust that was revocable at the settlor's
death shall be commenced within the earlier of:
(1)  One year after the settlor's death; or

(2)  Sixty days after the trustee sent the person a copy of the trust instrument and a notice
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informing the person of the trust's existence, of the trustee's name and address, and
of the time allowed for commencing a proceeding.

(b) Upon the death of the settlor of a trust that was revocable at the settlor's death, the trustee
may proceed to distribute the trust property in accordance with the terms of the trust. The trustee
IS not subject to liability for doing so unless:

(1)  The trustee knows of a pending proceeding contesting the validity of the trust; or

(2)  Apotential contestant has notified the trustee of a possible proceeding to contest the

trust and a proceeding is commenced within sixty days after the contestant sent the
notification.

(c) A beneficiary of a trust that is determined to have been invalid is liable to return any
distribution received for proper distribution. If the beneficiary refuses to return the distribution,
the beneficiary may be liable for all costs, including attorney fees, incurred for the recovery of
the distribution.

Section 12. That chapter 55-4 be amended by adding thereto a NEW SECTION to read as
follows:

(a) After the death of a settlor, and subject to the settlor's right to direct the source from
which liabilities will be paid, the property of a trust that was revocable at the settlor's death is
subject to claims of the settlor's creditors, costs of administration of the settlor's estate, the
expenses of the settlor's funeral and disposal of remains, and statutory allowances to a surviving
spouse and children to the extent the settlor's probate estate is inadequate to satisfy those claims,
costs, and expenses.

(b) A trustee may:

(1)  Ifthe trustee has knowledge of a creditor or potential creditor, provide written notice

to the creditor or potential creditor at their last known address, advising the creditor
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that a claim may not be paid if the creditor fails to present a claim within sixty days
of the date of such notice; and
(2)  Forall unknown creditors and all creditors which the trustee, in good faith, is unable
to locate, publish notice to such creditors once a week for three successive weeks in
a legal newspaper in the county:
(A)  Where the settlor was last a resident if the deceased settlor was a resident of
South Dakota; or
(B) Where the principal administration of the trust takes place if the deceased
settlor was a nonresident of South Dakota.
The published notice shall state that creditors of a deceased settlor must
present their claim within four months after the date of the first publication of
the notice or any claim or collection efforts which otherwise could have been
asserted or enforced against the trust or assets thereof may be barred.
For purposes of this section, a trustee has knowledge of a creditor or potential
creditor if the trustee is aware that the creditor has demanded payment from
the settlor or the settlor's estate.
(c) Creditors of the deceased settlor who are given written notice or receive notice by
publication are barred if no claim is filed within the applicable period.
(d) Claims by a creditor of a deceased settlor may be presented to the trustee by any of the
following three methods:
(1)  The creditor may deliver or mail to the trustee a written statement of the claim
indicating its basis, the name and address of the creditor, and the amount claimed;
(2)  Ifthe trust is court-supervised, the creditor may file a written statement of the claim

with the clerk of courts and mail or deliver a copy thereof to the trustee. The claim



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

-16 - SB 103

is deemed presented on the first to occur of the receipt of the written statement of
claim by the trustee, or the filing of the claim with the clerk of courts; or

(3)  The creditor may commence a proceeding against the trust in any court where the

trustee may be subject to jurisdiction, to obtain payment of the claim. Such a claim
is deemed presented on the date the proceeding is commended.

(e) If a claim is not yet due, the date when it will become due shall be stated in the written
statement of the claim. If the claim is contingent or unliquidated, the nature of the uncertainty
shall be described. If the claim is secured, the nature of the security shall be described. Failure
to describe correctly the nature of the security or uncertainty, or the due date of a claim not yet
due, does not invalidate the presentation.

(F) No presentation of claim is required in regard to matters claimed in proceedings against
a settlor which were pending at the time of the death of the settlor in any court.

(9) No trustee may incur liability for a nonnegligent or nonwillful failure to give notice to
a particular creditor.

(h) If the applicable assets of the trust that are otherwise subject to the claim of an unbarred
creditor are insufficient to pay the claim in full, the trustee shall make payment in the following
order:

(1) Costs and expenses relating to administration of the trust or estate;

(2) Reasonable funeral expenses of the settlor;

(3) Debts and taxes with preference under federal law;

(4)  Debts and taxes with preference under other laws of this state;

(5)  All other claims.

(1) In paying claims of a deceased settlor, the trustee shall give no preference in the payment

of any claim over any other claim of the same class, and a claim due and payable is not entitled
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to a preference over claims not yet due except as to claims which are compromised in part or
in full.

(1) Upon the death of the settlor of a trust that was revocable at the settlor's death, the trustee
may proceed to pay creditor claims with the trust property in accordance with the terms of the
trust and this section. The trustee is not subject to liability for doing so unless:

(1)  The trustee knows of a pending proceeding contesting the validity of the trust or

regarding a creditor's claim; or

(2)  Apotential contestant or creditor has notified the trustee of a possible proceeding to

contest the trust or regarding a creditor's claim, and a proceeding is commenced
within sixty days after the contestant sent the notification.

However, the trustee may pay creditor claims without liability so long as the trustee
determines that, at the time of the determination, the assets of the trust are reasonably
adequate to allow for payment of the claim in view of the type of proceeding, the
amount at issue, and the likelihood of its probable success.

(k) A creditor who has received a payment from the trustee, if it is later determined to have
been invalid, or wrongfully paid under this section, is liable to return any payment received to
the trustee. If the creditor refuses to return the payment, the creditor may be liable for all costs,
including attorney's fees, incurred for the recovery of the payment.

(1) Except as to creditors barred by publication or by written notice, the statute of limitations
provisions of 88 29A-3-802(b) and 29A-3-803(a)(3) apply.

(m) Nothing in this section requires a trustee to give notice to a secured creditor of a settlor,
nor diminish the rights of a secured creditor under applicable law.

Section 13. That § 55-5-7 be amended to read as follows:

55-5-7. No specific investment or course of action is, taken alone, prudent or imprudent. The
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trustee may invest in every kind of property and type of investment, subject to this chapter. The
prudent investor rule is a test of conduct and not of resulting performance. The prudent investor
rule may be expanded, restricted, eliminated, or otherwise altered by the terms of the trust

instrument or court order. Unless expanded, restricted, eliminated, or otherwise altered by the

terms of the trust instrument or a court order, the trustee's investment decisions and actions shall

be judged in terms of the trustee's reasonable judgment regarding the anticipated effect on the

trust portfolio as a whole under the facts and circumstances prevailing at the time of the decision

or action. No trustee is liable to a beneficiary to the extent that the trustee acted in reliance on
the provisions of the trust instrument or court order.

Section 14. That § 55-5-8 be amended to read as follows:

55-5-8. The trustee shall diversify the investments of the trust unless, under the
circumstances, the trustee reasonably believes it is in the interests of the beneficiaries and
furthers the purposes of the trust not to diversify. Regardless of concentration or lack of
diversification, the trustee need not diversify if the trust instrument or court order allows or

directs retention of assets forming part of the trust corpus and no trustee is liable to a beneficiary

to the extent that the trustee acted in reliance on the provisions of the trust instrument or court

order. If a trust instrument or court order regtres allows or directs a fiduciary to invest in a

specific investment, type of investment, or investment concentration, no trustee is liable to a
beneficiary to the extent that the trustee acted in reliance on the provisions of the trust
instrument or court order.

Section 15. That chapter 55-5 be amended by adding thereto a NEW SECTION to read as
follows:

(a) Unless otherwise directed by the terms of the trust instrument or court order, no trustee

of an irrevocable trust, with respect to acquiring, retaining, or disposing of a contract of
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insurance or holding one or more insurance contracts upon the life of the settlor, or the lives of
the settlor and the settlor's spouse, has the following duties:

(1)  To determine whether any such contract is or remains a proper investment;

(2)  To investigate the financial strength or changes in the financial strength of the life

insurance company;

(3) To make a determination of whether to exercise any policy options available under

any such contract;

(4)  To make a determination of whether to diversify any such contract relative to one

another or to other assets, if any, administered by the trustee; or

(5) To inquire about changes in the health or financial condition of the insured or

insured's relative to any such contract.
Atrustee is not liable to the beneficiaries of the trust or to any other party for any loss
arising from the absence of those duties upon the trustee.

(b) The trustee of a trust described under subsection (a) of this section which was established
prior to the effective date of this section, shall notify the settlor in writing that, unless the settlor
provides written notice to the contrary to the trustee within sixty days of the trustee's notice, the
provisions of subsection (a) of this section shall apply to the trust. Subsection (a) of this section
does not apply if, within sixty days of the trustee's notice, the settlor notifies the trustee that
subsection (a) does not apply.

Section 16. That § 51A-6A-1 be amended by adding thereto NEW SUBDIVISIONS to read
as follows:

"Public trust company," a trust company that engages in trust company business with the
general public by advertising, solicitation or other means, or a trust company that engages in

trust company business but does not fall within the definition of a private trust company
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established by the commission through rules promulgated pursuant to chapter 1-26. The
commission shall consider the size, number of clients served and the family and other
relationships among the clients served, complexity, and related safety and soundness issues as
it establishes in rule a definition for the term private trust company;

"Fiduciary for hire," acting as a administrator, conservator, custodian, executor, guardian,
personal representative, or trustee, for any person, trust, or estate for compensation or gain or
in anticipation of compensation or gain;

Section 17. That subdivision (14) of § 51A-6A-1 be amended to read as follows:

(14) "Trust company business,” engaging in, or heldirgouttothepublic-as—withng

representing or offering to engage in, et the business of acting as a fiduciary for

hire, except that no accountant, attorney, credit union, insurance broker, insurance
company, investment advisor, real estate broker or sales agent, savings and loan
association, savings bank, securities broker or dealer, real estate title insurance
company or real estate escrow company shall be deemed to be engaged in a trust
company business with respect to fiduciary services customarily performed by them
for compensation as a traditional incident to their regular business activities. Trust
company business as defined in this chapter does not constitute banking as defined
in subdivision 51A-1-2(4), and may not be construed as banking for purposes of
8 47-34-5;
Section 18. That chapter 51A-6A be amended by adding thereto a NEW SECTION to read
as follows:
A public trust company chartered in South Dakota, after June 30, 2010, shall establish office
premises in South Dakota that would establish jurisdiction over a trust for which the trust

company would be a qualified person under § 55-3-39.
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Public trust companies chartered in South Dakota prior to July 1, 2010, shall meet the
requirements of this section no later than July 1, 2015, unless the director grants an extension
of up to twenty-four months upon a showing of good faith effort. A public trust company
seeking an extension of time shall include in its application to the director the reasons for any
delay and a detailed time line for expected compliance with this section.

The commission may promulgate rules pursuant to chapter 1-26 to establish additional
guidelines regarding what constitutes trust administration in South Dakota for purposes of this
section.

Section 19. That 8§ 51A-6A-17 be amended to read as follows:

51A-6A-17. Except with the written consent of the director, no person may serve as a board
member, officer, or key employee of a trust company who has been convicted, or who is
hereafter convicted, of any felony or any crime involving fraud, dishonesty, or a breach of trust.

Any trust company who willfully violates this prohibition is gutHty—of-an—unctassified

a-fire subject to a civil penalty of one

hunered thousand dollars for each day the violation continues. A civil penalty imposed pursuant

to this section for a single violation may not exceed fifty thousand dollars. Any civil penalty

imposed by the director under this section is subject to review by the commission according to

chapter 1-26.

As part of any application to obtain authority to transact business as a private trust company,

the applicant shall obtain and provide for each proposed incorporator, organizer, board member,

manager, officer, and key employee of the proposed company, as applicable, the results of an

independent criminal background investigation acceptable to the director, and independent

credit report from a consumer reporting agency as described in 15 U.S.C. 1681a(p) as of

January 1, 2010, and a report of ongoing or pending litigation.
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As part of any application to obtain authority to transact trust company business as a public

trust company, each proposed incorporator, organizer, board member, manager, officer, and key

employee, as applicable, shall submit to a state and federal criminal background investigation

by means of fingerprint checks by the Division of Criminal Investigation and the Federal Bureau

of Investigation. Upon application, the division shall submit completed fingerprint cards to the

Division of Criminal Investigation for purposes of conducting both the state and federal criminal

backaground investigation. Upon completion of the criminal background check, the Division of

Criminal Investigation shall forward to the division all information obtained as a result of the

criminal background investigation. For individuals described above who are not citizens of the

United States, the director may conduct an international background investigation or require the

applicant or individual to obtain and provide the results of an international background

investigation acceptable to the director. The applicant shall also obtain and provide the results

of an independent credit report from a consumer reporting agency as described in 15 U.S.C.

1681a(p) as of January 1, 2010, and a report of ongoing or pending litigation for each individual

as described above.

Prior to beginning employment with any trust company, each potential director, officer, or

key employee shall undergo the same investigation process as required above for new

applicants. For purposes of this section, a key employee does not include an employee whose

primary responsibilities are limited to clerical or support duties and officer does not include

individuals who are not involved in the ongoing policy making or management of the trust

company.

Any trust company shall immediately notify the division of any material change in the

background of any individual subject to the background investigation process as described

above.
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The division may require a fingerprint-based state, federal, and international criminal

backaground investigation, as applicable, for any director, officer, or employee, who is the

subject of an investigation by the division. Failure to submit to or cooperate with the criminal

backaround investigation is grounds for the denial of an application or may result in the

revocation of a trust company's authority to transact trust company business.

The applicant or trust company, as the case may be, shall pay any fees or costs associated

with the fingerprinting, background investigations, or reports required by this section. An

individual who has undergone a state, federal, or international background investigation required

by this section, may, at the discretion of the director, be allowed to fulfill this requirement for

future trust company employment by sworn affidavit stating that there have been no material

changes to the individual's background.

Section 20. That chapter 51A-6A be amended by adding thereto a NEW SECTION to read
as follows:

The director may require additional capital for an existing trust company if the director finds
the condition and operations of an existing trust company requires additional capital consistent
with the safety and soundness of the trust company. The safety and soundness factors to be
considered by the director in the exercise of such discretion include:

(1)  The nature and type of business conducted;

(2)  The nature and degree of liquidity in assets held in a corporate capacity;

(3)  The amount of fiduciary assets under management or administration;

(4)  The type of fiduciary assets held and the depository of such assets;

(5)  The complexity of fiduciary duties and degree of discretion undertaken;

(6)  The competence and experience of management;

(7)  The extent and adequacy of internal controls;
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(8)  The presence or absence of annual unqualified audits by an independent certified

public accountant;

(9) The reasonableness of business plans for retaining or acquiring additional capital;

(10) The existence and adequacy of insurance obtained or held by the trust company for

the purpose of protecting its clients, beneficiaries, and grantors; and

(11) Any other factor deemed relevant by the director.

The proposed effective date of an order requiring an existing trust company to increase its
capital must be stated in the order as on or after the thirty-first day after the date of the proposed
order. Unless the trust company requests a hearing before the commission in writing before the
effective date of the proposed order, the order becomes effective and is final. Any hearing before
the commission shall be held pursuant to chapter 1-26.

Section 21. That chapter 51A-6A be amended by adding thereto a NEW SECTION to read
as follows:

Any trust company authorized by this title, shall, before transacting any such business,
pledge to the division and maintain at all times investments for the security of the trust creditors
of the trust company including as a priority claim costs incurred by the division in a receivership
or liquidation of the trust company in the event it should fail. The amount of the pledge shall
be determined by the director in an amount deemed appropriate to defray such costs, but may
not be less than a market value of one hundred thousand dollars, and may not exceed five
hundred thousand dollars for a private trust company or one million dollars for a public trust
company. All investments pledged to the division shall be held at a depository institution in this
state and all costs associated with pledging and holding such investments are the responsibility
of the trust company. The amount of the pledge may not exceed fifty percent of the trust

company's capital.
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The investments pledged to the division shall be of the same nature and quality as those
required for public funds as provided in88 4-5-6 and 4-5-6.1.

The commission may promulgate rules pursuant to chapter 1-26 to establish additional
investment guidelines or investment options for purposes of the pledge required by this section.

In the event of a receivership of a trust company, the director may, without regard to
priorities, preferences, or adverse claims, reduce the pledged investments to cash and, as soon
as practicable, utilize the cash to defray the costs associated with the receivership.

Income from such investments shall belong to and be paid to the trust company as long as
it continues to conduct its business in the ordinary course and so long as authorized by the
director.

The proposed effective date of an order requiring an existing trust company to increase its
pledge must be stated in the order as on or after the thirty-first day after the date of the proposed
order. Unless the trust company requests a hearing before the commission in writing before the
effective date of the proposed order, the order becomes effective and is final. Any hearing before
the commission shall be held pursuant to chapter 1-26.

Section 22. That 8§ 51A-6A-46.1 be amended to read as follows:

51A-6A-46.1. In addition to the powers granted to the director and the commission in

88 51A-6A-35 to 51A-6A-46, inclusive, the powers granted to the director and commission

pursuant to 88 51A-15-11 to 51A-15-44, inclusive, 51A-2-22, and 51A-2-25 to 51A-2-27,
inclusive, may be utilized by the director and the commission with regard to trust companies.

The powers granted by 8§ 51A-15-11t0 51A-15-44, inclusive, 51A-2-22, and 51A-2-25t0 51A-

2-27, inclusive, may be used by the director and the commission in connection with a trust
company as a supplement to or as an independent alternative to the powers granted in 8§ 51A-

6A-35 to 51A-6A-46, inclusive.
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Section 23. That 8 51A-5-4 be amended to read as follows:

51A-5-4. Any bank empowered by its articles of incorporation to do trust business ef-afy
trustcompany-atthorizedby-this-titte, shall, before transacting any such business, deposit and
keep on deposit with the division evidences of indebtedness acceptable to the director which are
payable to bearer or recorded in the name of the division and which constitute readily
marketable legal investments for funds held by a bank as fiduciary in the amount of one hundred
thousand dollars. Such deposit shall be for the security of the trust creditors of such bank or trust
company, and shall be in bonds or notes and mortgages on real property within this state worth
double the amount secured thereby, or insured by the federal housing administration, or bonds
of the United States, or any state of the United States that has not defaulted on its principal or
interest within ten years, or any organized county or township or first or second class
municipality or school district in this state or some other state, and upon which there has been
no default in payment of interest or principal. Income from such securities shall belong to and
be paid the bank or trust company as long as it continues to conduct its business in the ordinary
course and so long as authorized by the director.

Section 24. That § 21-22-1 be amended to read as follows:

21-22-1. Terms used in this chapter trtessthecontextotherwiseplaintyreguiresshat mean:

(1)  "Beneficiary," any person in any manner interested in the trust, including a creditor

or claimant with any rights or claimed rights against the trust estate;
(2)  "Court trust," any trust which is established or confirmed by the judgment, decree,

or order of any court of record of this state or any foreign jurisdiction, or one which

is established or confirmed by a personal representative's instrument of distribution

or a personal representative's deed of distribution;

(3)  "Other trust," any trust which is not a court trust;
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(4)  "Supervision," the supervision of the circuit court over the administration of a trust
as provided in this chapter;
(5)  "Trustee,” the trustee or trustees of any trust which may be supervised under this
chapter.
Section 25. That § 21-22-3 be amended to read as follows:
21-22-3. Within thirty days after entering upon his or her duties, any trustee under a court
trust shall, if a resident of this state or if any of the trust estate has its situs in this state, file in
the office of the clerk of the circuit court of the county specified in § 21-22-5 an inventory of

all the trust estate, a-¢

a copy of the personal representative's instrument of distribution, a copy of any recorded

personal representative's deed of distribution, a duly certified copy of any other court order or

clerk's statement establishing or confirming the trust, a certified copy of the original instrument,

if any, on which the trust is based, a statement showing the names, residences and post office
addresses of all persons, including conservators or other trustees interested in the trust, so far
as known to the trustee, and the ages of such of them as are minors. Such inventory shall show
a list and description of all the trust property, an estimate by the trustee of the value of each
item, the encumbrances, if any, on each item, and all claims against the trust estate with the
amount of each claim and the name and post office address of the claimant. Such inventory and
such statement shall be duly verified by the trustee.

Section 26. That § 21-22-27 be amended to read as follows:

21-22-27. All decrees of any court of this state made prior to January 1, $992 2010, settling
accounts of trustees or distributing in whole or in part trust estates are hereby legalized, cured,
and validated, notwithstanding any defects, omissions, or irregularities in the form of the

petition, account, or the notice of the application therefor or in the manner, form, or method of
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giving or serving such notice.

If a person has a vested right in any real or personal property by reason of a defect, omission,
or irregularity referred to in this section, and if no action or proceeding to enforce such right was
commenced prior to July 1, $993 2011, such right shall be forever barred. No action or
proceeding brought involving real property shall be of any force or effect, or maintainable in a
court of this state, unless prior to July 1, £993 2011, there was recorded in the office of the
register of deeds of the county in which the real property affected is situated, a notice of the
pendency of such action, in accordance with chapter 15-10.

Section 27. That § 15-2-36 be amended to read as follows:

15-2-36. If § 21-22-30 or 55-3-4% 55-3-45 do not apply, absent fraud, intentional
misrepresentation, or material omission, an action to recover for breach of trust against a
qualified person as defined in § 55-3-41 or an officer, director, or employee of a qualified person
may be commenced only within two years of a trustee's accounting for the period of the breach
pursuant to chapter 55-3. In the case of fraud, intentional misrepresentation, or material
omission, the limitation period does not commence to run until discovery of the breach of trust.

Section 28. That § 55-16-5 be amended to read as follows:

55-16-5. Any individual may serve as a-fittietary an investment trust advisor described in

subdivision 55-1B-1(4) 55-1B-1(6), notwithstanding that such individual is the transferor of the
qualified disposition, but such an individual may not otherwise serve as a fiduciary of a trust that
is a qualified disposition except with respect to the retention of the veto right permitted by

subdivision 55-16-2(2).
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1 FORANACTENTITLED, An Act to require the Department of Education to promote certain
2 programs for children who are deaf and hard-of-hearing.

3 BEIT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKOTA:

4 Section 1. That 8§ 13-33B-1 be amended to read as follows:
5 13-33B-1. The Department of Education may-estabtsh shall promote a program and policy

6  to be disseminated to all school districts and other local educational agencies which premeote

7 encourage the education of children who are deaf and hard-of-hearing ehtererr and which

8  recognizes the following:

9 (1)  That deafness involves the most basic of human needs, the ability to communicate
10 with other human beings. Many children who are deaf and hard-of-hearing ehtéren
11 use, as their primary communication mode, American sign language, while others
12 express and receive language through English-based sign language, or orally and
13 aurally, with or without visual signs or cues. Still others, typically young children
14 who are deaf and hard-of-hearing ehtdren, lack any significant language skills. Beaf
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Children who are deaf and hard-of-hearing ektteren require educational programs that

provide appropriate, ongoing, and communicationally accessible educational

opportunities as specified by the individualized education program team. For the

purposes of this chapter, communication mode and language refer to the individual
child's communication mode or language, whether oral, manual, or a combination of
oral and manual. The purpose of this chapter is to promote understanding of
communication needs and not to favor any one particular communication mode or
language over another;

That children who are deaf and hard-of-hearing ehtdrert shall have an education in

which their unique communication mode is respected, utilized, and developed to an

appropriate level of proficiency as specified by the individualized education program

team;

That children who are deaf and hard-of-hearing ekterert have an education in which

special education teachers, psychologists, speech therapists, assessors, administrators,
interpreters, and other personnel understand the unique nature of deafness and are

specifically trained to work with children who are deaf and hard-of-hearing ehkteren

and in which their special education teachers an¢ or interpreters are proficient in the

primary language mode of those children;

That children who are deaf and hard-of-hearing ehtdrert have an education with a
sufficient number of language mode peers who are of the same or approximately the
same age and ability level and with whom the children can communicate directly, or

as appropriate through the use of qualified interpreters;

That parents of children who are deaf and hard-of-hearing-ekteren, people who are

deaf and hard-of- hearing-peepte, teachers, and professionals trained in the area of
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education of the deaf assist in determining the extent, content, and purpose of this
program;

That children who are deaf and hard-of-hearing ehttelrert have direct and appropriate

access to all components of the educational process, including recess, lunch, and

extracurricular social and athletic activities;

That children who are deaf and hard-of-hearing ehHteren have programs in which
their unique vocational needs are provided for, including appropriate research,
curricula, programs, staff, and outreach;

That a determination of the least restrictive environment as used in state and federal

law takes into consideration the unique communication needs of children who are

deaf and hard-of-hearing ektdrer as described in this chapter;

The Department of Education shall take such steps as are necessary to implement this
section, including;bttrottmitedto; the development of written and other materials,
the dissemination of satet the information, and the provision of workshops, symposia,
and other procedures to insure that the local educational agencies understand and

implement the policy of this chapter.



State of South Dakota

EIGHTY-FIFTH SESSION
LEGISLATIVE ASSEMBLY, 2010

565R0626
SENATE JUDICIARY ENGROSSED No. SB 132.

2/11/2010

Introduced by: Senators Nelson, Adelstein, Bradford, Heidepriem, Jerstad, Rhoden, and
Tieszen and Representatives Romkema, Hoffman, Kirkeby, Kopp,
McLaughlin, Moser, Olson (Betty), Rounds, Solum, Turbiville, and Verchio

1 FOR AN ACT ENTITLED, An Act to permit the utilization of certain DNA samples to
2 determine parentage under certain conditions.

3 BEIT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKOTA:

4 Section 1. That 8 23-5A-17 be amended to read as follows:

5 23-5A-17. The analyses to be performed on each DNA sample collected pursuant to this
6  chapter shall be used only for law enforcement identification purposes-ot, to assist in the

7 recovery or identification of human remains or missing persons, or subject to the conditions of

8  subdivision 23-5A-25(4). Analyses of DNA samples obtained pursuant to this chapter 15 are not

9 authorized for identification of any medical or genetic disorder.
10 Section 2. That § 23-5A-25 be amended to read as follows:
11 23-5A-25. Any DNA record or DNA sample submitted to the South Dakota State Forensic
12 Laboratory may only be released for the following authorized purposes:
13 (1)  For law enforcement identification purposes, including the identification of human

14 remains, to federal, state, or local criminal justice agencies;

180 copies of this document were printed by the South Dakota Insertions into existing statutes are indicated by underscores.
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For criminal defense and appeal purposes, to a defendant, who shall have access to
samples and analyses performed in connection with the case in which such defendant
IS charged or was convicted; ane

If personally identifiable information is removed, for forensic validation studies,
forensic protocol development or quality control purposes and for establishment or
maintenance of a population statistics database, to federal, state, or local forensic
laboratories or law enforcement agencies; and

If ordered by the court for determination of parentage and if there is no other

available DNA sample and all other reasonable opportunities to locate a known

sample have been exhausted.




State of South Dakota

EIGHTY-FIFTH SESSION
LEGISLATIVE ASSEMBLY, 2010

366R0596
SENATE COMMERCE ENGROSSED No. SB 136.

2/18/2010

Introduced by: Senators Garnos and Bartling and Representatives Juhnke, Deadrick, and
Solberg

1 FORANACTENTITLED, An Act to allow municipalities to maintain the same number of on-

2 sale alcoholic beverage licenses when certain on-sale alcoholic beverage licenses are not

3 reissued.

4 BEIT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKOTA:

5 Section 1. That § 35-2-5.3 be amended to read as follows:

6 35-2-5.3. No licensing authority may reissue any on-sale license issued pursuant to

7 subdivision 35-4-2(4), (6), or (13) to the same licensee or the licensee's transferee if the license

8 hasnotbeen actively used by the applicant during the two years preceding the date of the current

9 application. For purposes of this section, the term, actively used, means that the licensed
10  premise was open to the public during regular business hours for the sale and consumption of
11  distilled spirits for at least sixty days during the two preceding years. However, the licensed
12 premise is only required to be open five days per year if it is open to the public during a special

13  event that has at least twenty-five thousand visitors. However, the number of licenses held by

14  a municipality pursuant to chapter 35-3 may not be less than the total number of licenses

180 copies of this document were printed by the South Dakota Insertions into existing statutes are indicated by underscores.
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1 available to be issued as of July 1, 2010.




State of South Dakota

EIGHTY-FIFTH SESSION
LEGISLATIVE ASSEMBLY, 2010

982R0648 SENATE STATE AFFAIRS
ENGROSSED NO. SB 186 -2/19/2010

Introduced by: Senators Gray, Abdallah, Ahlers, Bartling, Brown, Dempster, Gant, Garnos,
Hansen (Tom), Jerstad, Maher, and Miles and Representatives Peters, Faehn,
Gibson, Hamiel, Hunhoff (Bernie), Krebs, Noem, Novstrup (David), Olson
(Betty), Rave, Rounds, Thompson, and Turbiville

1 FOR AN ACT ENTITLED, An Act to change the unemployment insurance wage base and
2 contribution rates and to declare an emergency.

3 BEIT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKOTA:

4 Section 1. That 8 61-1-35 be amended to read as follows:

5 61-1-35. As used in this title, the term, wages, means remuneration paid in a calendar year
6 to an employee by an employer or the employer's predecessor for employment during any
7 calendar year. The term includes remuneration in addition to the wages defined in this section
8 which are subject to a federal law imposing a tax against which credit may be taken for

9  contributions required to be paid into a state unemployment fund.

10 The term, wages, does not include remuneration of more than:

11 (1)  Seven thousand dollars, from January 1, 1983, to December 31, 2006, inclusive;
12 (2)  Eight thousand five hundred dollars, from January 1, 2007, to December 31, 2007,
13 inclusive;
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(3)  Nine thousand dollars, from January 1, 2008, to December 31, 2008, inclusive;

(4)  Nine thousand five hundred dollars, from January 1, 2009, to December 31, 20009,
inclusive; anet

(5) Ten thousand dollars, en-ane-after from January 1, 2010, to December 31, 2010,
inclusive;

(6) Eleven thousand dollars, from January 1, 2011, to December 31, 2011, inclusive;

(7)  Twelve thousand dollars, from January 1, 2012, to December 31, 2012, inclusive;

(8)  Thirteen thousand dollars, from January 1, 2013, to December 31, 2013, inclusive;

(9)  Fourteen thousand dollars, from January 1, 2014, to December 31, 2014, inclusive;
and

(10) Fifteen thousand dollars, on and after January 1, 2015.

In this section, the term, employment, includes service constituting employment under any

unemployment compensation law of another state.

Section 2. That § 61-5-18.15 be amended to read as follows:

61-5-18.15. The employer's reserve ratio for calendar year 2007 ane-thereafter through

calendar year 2009 shall be the result obtained by dividing the balance of credits existing in the

employer's experience-rating account by the total taxable payroll of the employer for the

preceding three calendar years.

Column "A" Column "B"
Contribution Rate Reserve Ratio
8.50% Less than -7.00%
8.00% -7.00% and Less than -6.50%
7.50% -6.50% and Less than -6.00%
7.00% -6.00% and Less than -5.50%
6.50% -5.50% and Less than -5.00%
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6.00%
5.50%
5.00%
4.50%
4.00%
3.50%
3.00%
2.50%
2.00%
1.50%
1.00%
0.90%
0.80%
0.70%
0.60%
0.50%
0.40%
0.30%
0.20%
0.10%
0.00%

-5.00% and Less than -4.50%
-4.50% and Less than -4.00%
-4.00% and Less than -3.50%
-3.50% and Less than -3.00%
-3.00% and Less than -2.50%
-2.50% and Less than -2.00%
-2.00% and Less than -1.50%
-1.50% and Less than -1.00%
-1.00% and Less than -0.50%
-0.50% and Less than 0.00%
0.00% and Less than 0.20%
0.20% and Less than 0.40%
0.40% and Less than 0.60%
0.60% and Less than 0.80%
0.80% and Less than 1.00%
1.00% and Less than 1.20%
1.20% and Less than 1.30%
1.30% and Less than 1.40%
1.40% and Less than 1.50%
1.50% and Less than 1.60%
1.60% and Over

SB 186

Section 3. That chapter 61-5 be amended by adding thereto a NEW SECTION to read as

follows:

The employer's reserve ratio for calendar year 2010 and thereafter shall be the result

obtained by dividing the balance of credits existing in the employer's experience-rating account

by the total taxable payroll of the employer for the preceding three calendar years.
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Column "A"
Contribution Rate
9.50%
9.00%
8.50%
8.00%
7.50%
7.00%
6.50%
6.00%
5.50%
5.00%
4.50%
4.00%
3.50%
3.00%
2.50%
2.00%
1.50%
1.25%
1.00%
0.50%
0.35%
0.20%
0.10%
0.00%

Column "B"

Reserve Ratio
Less than -6.50%
-6.50% and Less than -6.00%
-6.00% and Less than -5.50%
-5.50% and Less than -5.00%
-5.00% and Less than -4.50%
-4.50% and Less than -4.00%
-4.00% and Less than -3.50%
-3.50% and Less than -3.00%
-3.00% and Less than -2.50%
-2.50% and Less than -2.00%
-2.00% and Less than -1.50%
-1.50% and Less than -1.00%
-1.00% and Less than -0.75%
-0.75% and Less than -0.50%
-0.50% and Less than -0.25%
-0.25% and Less than 0.00%
0.00% and Less than 0.50%
0.50% and Less than 0.75%
0.75% and Less than 1.00%
1.00% and Less than 1.25%
1.25% and Less than 1.50%
1.50% and Less than 2.00%
2.00% and Less than 2.50%
2.50% and Over

SB 186

The contribution rates provided in this section apply to and are retroactive to taxable wages

paid on and after January 1, 2010.

Section 4. That § 61-5-23 be amended to read as follows:
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61-5-23. If on the last day of any calendar quarter, the amount in the unemployment
compensation fund, as established by § 61-4-1, including amounts receivable as federal
reimbursements due the state for shareable benefit payments, is less than any amount appearing
in Column A below, then all employers' rates shall be increased by the amount appearing in

Column B opposite the lowest amount in Column A under which the fund has been reduced:

Column A Column B
Balance in Fund Rates
$11,000,000 1%
10,500,000 2%
10,000,000 3%
9,500,000 4%
9,000,000 5%
8,500,000 6 %
8,000,000 7%
7,500,000 8%
7,000,000 9%
6,500,000 1.0%
6,000,000 1.25%
5,500,000 1.5%

The increased contribution rates apply to taxable wages paid on and after the first day of the
immediately following calendar quarter. The rates shall remain in effect until the balance in the
unemployment fund on the last day of any quarter is equal to or greater than one hundred fifty
percent of the highest amount appearing in Column A. The increased rate shall be one-tenth of
one percent if the balance in the fund is one hundred percent or more but less than one hundred
fifty percent of the highest amount appearing in Column A. However under no circumstances

may any employer be required to pay contributions ata rate including the adjustment percentage,
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of more than terand-one-half twelve percent. However thethcreased-contribtutionratesdenot

increased contribution rates under this section shall not exceed one percent for taxable wages

paid from January 1, 2010, through December 31, 2010, and may not exceed seventy-five

hundredths of one percent for taxable wages paid from January 1, 2011, through December 31,

2011. Effective January 1, 2012, any rate increase based on this section will remain in effect for

four consecutive calendar quarters. The rate for the second, third, and fourth quarters may

increase based on the fund balance on the last day of the immediately prior quarter, but may not

decrease from the prior quarter during the four consecutive guarters.

The contribution rates provided in this section apply to and are retroactive to taxable wages

paid on and after January 1, 2010.

Section 5. Whereas, this Act is necessary for the support of the state government and its
existing public institutions, an emergency is hereby declared to exist, and this Act shall be in

full force and effect from and after its passage and approval.
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SENATE ENGROSSED NO. SB 188 -2/1812010

This bill has been extensively amended (hoghoused) and may no longer be consistent with
the original intention of the sponsor.

Introduced by: Senators Nelson, Fryslie, Olson (Russell), and Tieszen and Representatives
Turbiville, Conzet, Kirkeby, Krebs, Rausch, Romkema, Rounds, and Solum

FOR AN ACT ENTITLED, An Act to revise certain provisions relating to the sale and display
of alcoholic beverages in certain establishments.
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKOTA:

Section 1. That § 35-4-121 be amended to read as follows:

35-4-121. Any person, corporation, or business entity that is issued a new retail license
under subdivision 35-4-2(3) in a municipality of the first class after June 30, 2008, and derives
more than fifty percent of the licensee's annual gross receipts from the sale of food, prepared
food, and food ingredients at the location where the license is held, shall seH display its
alcoholic beverages, other than malt beverages, in an area which is separated by a physical
barrier from the rest of the establishment. For the purposes of this section, a physical barrier
includes awall or fence erected for the sole purpose of separating the area in which the alcoholic
beverages are setd displayed from the rest of the establishment.

Section 2. That 8§ 35-4-122 be amended to read as follows:

35-4-122. Any person, corporation, or business entity that is issued a new retail license
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under subdivision 35-4-2(3) after June 30, 2009, and derives less than fifty percent of the
licensee's annual gross receipts from the sale of alcoholic beverages at the location where the
license is held shall seH display its alcoholic beverages, other than malt beverages, in an area
which is separated by a physical barrier from the rest of the establishment. For the purposes of
this section, a physical barrier includes a wall or fence erected for the sole purpose of separating

the area in which the alcoholic beverages are sete displayed from the rest of the establishment.



