State of South Dakota

EIGHTY-SEVENTH SESSION

LEGISLATIVE ASSEMBLY, 2012

10

11

12

13

14

15

40070315
HouseE BILL No. 1036

Introduced by: The Committee on Agriculture and Natural Resources at the request of the
Public Utilities Commission

FOR AN ACT ENTITLED, An Act to establish and revise certain provisions and penalties
related to the regulation of grain warehouses, grain buyers, and warehouse receipts.
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKQOTA:
Section 1. That § 49-43-1.1 be amended to read as follows:
49-43-1.1. Terms used in this chapter mean:
(1) "Commission," the Public Utilities Commission of this state;
A (2) "Grain bank," grain which is received by a public grain warehouse from
depositors for storage and is to be withdrawn and processed into feed as
needed,;

(3) "Independent provider," athird party entity that maintainsan electronic central filing

system of e ectronic warehouse receipts;

By(4) "Open storage grain,” grain received by a public grain warehouse from a
depositor for which a warehouse receipt has not been issued or a purchase
made and is not grain bank;

2)(5) "Public grain warehouse,” any public warehouse where grain, as defined in
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. HB 1036

subdivision 49-45-1.1(2), isreceived for storage for hire. A public grain warehouse
may also purchase, receive or handle grain in accordance with the provisions of
chapter 49-45 relating to grain buyers;

3)(6) "Receipt," awarehouse receipt which complieswith the requirements of thischapter
and the rules of the commission promulgated pursuant thereto. A warehouse recei pt
may be in an electronic form;

#4)(7) "Scaleticket," amemorandum issued by a public grain warehouse or grain buyer to
adepositor at the time grain isinitialy delivered, showing the weight of the load,
kind of grain, date of delivery, and indicates whether the grainisto be sold or stored
under a warehouse receipt, in open storage, or in agrain bank account.

Section 2. That chapter 49-43 be amended by adding thereto aNEW SECTION to read as

follows:

A warehouse operator may contract with an independent provider to maintain electronic
warehouse receipts for grain. A warehouse operator shall issue electronic warehouse receipts
through only one independent provider. Prior to engaging in the issuance of electronic
warehouse recei pts, awarehouse operator shall enter into auser agreement with an independent
provider approved by the commission. All electronic warehouse receipts issued by the
warehouse operator shall befiled in theindependent provider's electronic central filing system.

Section 3. That chapter 49-43 be amended by adding thereto aNEW SECTION to read as
follows:

The independent provider shall be approved by the commission prior to operating in the
state. The commission may approve an independent provider if the commission finds the
independent provider is able to maintain a secure electronic central filing system of electronic

records including warehouse receipts, is independent of outside influence or biasin action or
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3. HB 1036

appearance, and has entered into aprovider agreement with the commission. Approval may be
revoked by the commission if the independent provider failsto comply with the provisions of
this chapter or the provider agreement.

Section 4. That chapter 49-43 be amended by adding thereto aNEW SECTION to read as
follows:

An independent provider shall file and maintain electronic warehouse receipts only on
behalf of licensed warehouse operators who contract with the independent provider for those
services. An independent provider shall maintain a secure electronic central filing system of
electronic records including warehouse receipts and shall be independent of outside influence
or bias in action or appearance. The provisions for issuance and cancellation of warehouse
receipts found in this chapter apply to electronic warehouse receipts except to the extent the
provisions are only applicable to paper receipts. The commission may promulgate rules in
accordance with chapter 1-26 regarding the provisioning of a secure electronic central filing
system of electronic documents by an independent provider, the approval or disapproval of the
ability of an independent operator to operate in the state, and the issuance and cancellation of
electronic warehouse receipts by an independent provider that operates in this state.

Section 5. That chapter 49-43 be amended by adding thereto aNEW SECTION to read as
follows:

No warehouse operator may require a depositor to accept an electronic warehouse recei pt
in lieu of a paper warehouse receipt.

Section 6. That chapter 49-43 be amended by adding thereto aNEW SECTION to read as
follows:

Anindependent provider shall allow the commission unrestricted accessto the central filing

system for el ectronic warehouse recei pts maintained on behalf of warehouse operators|icensed
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by the commission. The electronic warehouse recei pt datashall be maintained for six yearsafter
cancellation of the receipts. Access shall be made available in amanner that allowsinteraction
with commission warehouse examinations. Access shall be free of any charge or costs to the
commission. The commission may exercise the power of subpoena and examine witnesses in
accordance with chapter 1-26. An independent provider that refuses access to the independent
provider's central filing system or hinders and delays the commission or any of its employees
or agents in examining the books and accounts may be punished by a civil fine not to exceed
two thousand dollars. In addition, the commission may revoke the ability of the independent
provider to issue electronic warehouse receipts.

Upon compl eting an inspection, an inspector may issue amemorandum of adjustments. The
commission may assess a civil fine in the amount of two hundred dollars a day for failure to
comply with the memorandum of adjustmentswithinthirty days. After thirty days, each day that
the memorandum goes uncorrected may be considered a separate offense.

Section 7. That chapter 49-43 be amended by adding thereto aNEW SECTION to read as
follows:

An independent provider shall allow for the commission to be a sole or joint holder of an
electronic warehouse receipt if the issuing warehouse operator's license has been revoked and
at least one of the following applies:

(1) The eectronic warehouse receipt has been surrendered to the commission by a

claimant for the proceeds of a grain receivership pursuant to this chapter; or

(2) The electronic warehouse receipt has been surrendered to the commission by a

claimant for payment of a surety bond claim pursuant to this chapter.

If an electronic receipt holder filesaclaim against agrain receivership or against the surety

bond, the commission shall obtain the consent and i nstruction of the holder to change the hol der
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information on theindependent provider'scentral filing system. Theindependent provider shall
take any action ordered by thecommissioninregard to an el ectronic warehouserecei pt involved
with a grain receivership or a surety bond claim. The commission shall provide documentary
evidence of the claim and any resulting required action to the independent provider.

Section 8. That chapter 49-43 be amended by adding thereto a NEW SECTION to read as
follows:

Prior to being approved as an independent provider by the commission, an independent
provider shall be authorized to transact business in the state of South Dakota and shall consent
to jurisdiction in the state of South Dakota and venue in Hughes County, South Dakota. An
independent provider is liable to the commission for costs incurred by the commission as a
result of action taken in the event of a failure of the centra filing system or any inability to
provide the access required in section 6 of this Act.

Section 9. That § 49-43-5.7 be amended to read as follows:

49-43-5.7. Any person injured by the breach of any obligation of a warehouseman, for the
performance of which abond has been given under any of the provisions of this chapter, may
sue on the bond in the person’'s own namein any court of competent jurisdiction to recover any
damagesthe person may have sustained by reason of the breach. However, aperson may sueon
the bond only if the person has notified the commission of the person'sintent to sue on the bond
and if the commission has stated in writing that it does not intend to institute any proceedings

regarding the bond. The commission shall respond in writing within sixty days of notification

stating whether the commission intends to institute any proceedings regarding the bond. If the

commission failsto respond in writing within the sixty days, the person may proceed to sue on

the bond in the person's own name.

Section 10. That § 49-45-17 be amended to read as follows:
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49-45-17. Any person injured by the breach of any obligation of a grain buyer, for the
performance of which abond has been given under any of the provisions of this chapter, may
sue on the bond in the person’'s own namein any court of competent jurisdiction to recover any
damages the person may have sustained by reason of the breach. However, aperson may sueon
the bond only if the person has notified the commission of the person'sintent to sue on the bond
and if the commission has stated in writing that it does not intend to institute any proceedings

regarding the bond. The commission shall respond in writing within sixty days of notification

stating whether the commission intends to institute any proceedings regarding the bond. If the

commission failsto respond in writing within the sixty days, the person may proceed to sue on

the bond in the person's own name.




