State of South Dakota

EIGHTY-EIGHTH SESSION

LEGISLATIVE ASSEMBLY, 2013
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House ENGROssED No. HB 1106- 0172912013

Introduced by: Representatives Lust, Feinstein, and Gosch and Senators Rave and Brown

FOR AN ACT ENTITLED, An Act to revise certain Limited Liability Company statutes.
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKOTA:

Section 1. That § 47-34A-101 be amended to read as follows:

47-34A-101. Terms used in this chapter:

(1) "Articles of organization” means initia, amended, and restated articles of
organization and articlesof merger. Inthecaseof aforeignlimited liability company,
the term includes all records serving a similar function required to be filed in the
Office of the Secretary of State or other official having custody of company records
in the state or country under whose law it is organized;

(2) "Business' includes every trade, occupation, profession, and other lawful purpose,
whether or not carried on for profit;

(3) "Contribution" means any benefit provided by a person to a limited liability

company.

(A) In order to become a member upon formation of the company and in

accordancewith an agreement between or among the personsthat have agreed
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to become the initial members of the company;

(B) In order to become a member after the formation of the company and in

accordance with an agreement between the person and the company; or

(C) In the person's capacity as a member and in accordance with the operating

agreement or an agreement between the member and the company;

(4) "Debtorinbankruptcy" meansaperson who isthe subject of an order for relief under
Title 11 of the United States Code or a comparable order under a successor statute
of general application or a comparable order under federal, state, or foreign law
governing insolvency;

#)(5) "Distribution™ means a transfer of money, property, or other benefit from alimited
liability company to a member in the member's capacity as a member or to a
transferee of the member's distributional interest;

£5)(6) "Distributional interest” means all of a member's interest in distributions by the
limited liability company;

6)(7) "Entity" means a person other than an individual;

A(8) "Foreignlimited liability company" meansan unincorporated entity ergantzed-tneer

formed under the law of ajurisdiction other than this state and denominated by that

law as alimited liability company;

8)(9) "Limited liability company”

chapter except in the phrase "foreign limited liability company”" means an entity

formed under this chapter;
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"Manager" means a person, whether or not amember of a manager-managed
company, who is vested with authority under section 301;
"Manager-managed company" means alimited liability company which isso

designated in its articles of organization;

(12) "Member" means aperson that:

(A)

((13)

12)(14)

£3)(15)

Prior to formation of the limited liability company, becomes a member as

agreed by that person and the organizer of the limited liability company:;

After formation of the limited liability company, becomes a member:

(1) Asprovided in the operating agreement;

(2) Asaresault of atransaction effective under Article [X;

(3) With the consent of al the members; and

After having become a member, has not dissociated under Article VI;

"Member-managed company" means alimited liability company other than a
manager-managed company;

"Operating agreement” means any valid agreement, either written or oral,
under 8§ 47-34A-103 concerning the rel ations among the members, managers,

and limited liability company; however, an integration clause contained in a

written operating agreement may be given effect under other law. The term

includes amendments to and restatements of the operating agreement. +-shat

The operating

agreement of alimited liability company having only one member shall not be

unenforceable by reason of there being only one person who is a party to the

operating agreement;

"Person” means an individual, corporation, business trust, cooperative
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corporation, estate, trust, partnership, limited liability company, association,
joint venture, government, governmental subdivision, agency, or
instrumentality, or any other legal or commercia entity;

"Principal office" means the office, whether or not in this state, where the
principal executive office of adomestic or foreign limited liability company
is located;

"Record" means information that isinscribed on atangible medium or that is
storedin an electronic or other medium and isretrievablein perceivableform;

"Sign" means

symbel-with-itent-to-abthenticate+t, with the present intent to authenticate

or adopt a record by any means including an € ectronic signature:

To execute or adopt atangible symbol:; or

To attach to or logically associate with arecord an electronic symbol, sound,

Or Process,

"State" means a state of the United States, the District of Columbia, the

Commonwealth of Puerto Rico, the United States Virgin Islands, or any

territory or insular possession subject to the jurisdiction of the United Steates;
"Transfer" includes an assignment, conveyance, deed, bill of sale, lease,

mortgage, security interest, encumbrance, and gift, and transfer by operation

of law;

(21) "Transferee" meansaperson to which all or part of adistributional interest has been

transferred, whether or not the transferor is a member.

Section 2. That 8 47-34A-103 be amended to read as follows:

47-34A-103.
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member'sdistributionatnterestunderthtschapter: (a) Except asotherwise provided

in subsection (b), all members of a limited liability company may enter into an

operating agreement, which need not be in writing, to regulate the affairs of the
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company and the conduct of its business, and to govern relations among the

members, managers, and company. A person that becomes a member of alimited

liability company is deemed to assent to the operating agreement. To the extent the

operating agreement does not otherwise provide, this chapter governs relations

among the members, managers, and company.

(b) The operating agreement may not:

@

Eliminate the duty of loyalty under § 47-34A-409(b) or § 47-34A-603(b)(3), but the

agreement may, if not manifestly unreasonable:

(i)  ldentify specific typesor categories of activitiesthat do not violate the duty of

loyalty; and

(i)  Specify the number or percentage of members or disinterested managers that

may authorize or ratify, after full disclosure of all material facts, aspecific act

or transaction that otherwise would violate the duty of loyalty:;

Eliminate the obligation of good faith and fair dealing under § 47-34A-409(d), but

the operating agreement may determine the standards by which the performance of

the obligation is to be measured, if the standards are not manifestly unreasonable;

Vary theright to expel amember in an event specified in § 47-34A-601(6);

Vary the requirement to wind up the limited liability company's business in a case

specified in § 47-34A-801(a) (3) or (4); or

Restrict rights of a person, other than a manager, member, and transferee of a

member's distributional interest, under this chapter.

(c) If not manifestly unreasonable, the operating agreement may:

@
2

Restrict aright to information or access to records under § 47-34A-408;

Reduce the duty of care under § 47-34A-409(c) or § 47-34A-603(b)(3);
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(3) Alter any other fiduciary duty, including eliminating particular aspects of that duty.

(d) The court shall decide any claim under this § 47-34A-103 that aterm of an operating

agreement is manifestly unreasonable. The court:

(1) Shall makeits determination as of the time the challenged term became part of the

operating agreement and by considering only circumstancesexisting at that time; and

(2) Mayinvalidatetheterm only if, in light of the purposes and activities of the limited

liability company, it is readily apparent that:

(i)  Theobjective of the term is unreasonable; or

(ii) Theterm is an unreasonable means to achieve the provision's objective.

Section 3. That chapter 47-34A be amended by adding thereto aNEW SECTION to read
asfollows:

(a) If arecord that has been delivered by a limited liability company to the Office of the
Secretary of State for filing and has become effective under this Act, contains a provision that
would beineffectiveunder 8§ 47-34A-103if contained in the operating agreement, the provision
is likewise ineffective in the record.

(b) Subject to subsection (a) of this section, if arecord that has been delivered by alimited
liability company to the Office of the Secretary of State for filing, and which has become
effective under this Act, conflicts with a provision of the operating agreement:

(1) The operating agreement prevails as to members, dissociated members, transferees,

and managers; and

(2) The record prevails as to other persons to the extent they reasonably rely on the

record.

Section 4. That chapter 47-34A be amended by adding thereto aNEW SECTION to read

asfollows:
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The law of this state governs:

(1) Theinterna affairs of alimited liability company; and

(2) The liability of a member as member and a manager as manager for the debts,

obligations, or other liabilities of alimited liability company.

Section 5. That chapter 47-34A be amended by adding thereto a NEW SECTION to read
asfollows:

Itisthe policy of this Act and this state to give maximum effect to the principles of freedom
of contract and to the enforceability of operating agreements.

Section 6. That 8 47-34A-401 be amended to read as follows:

servicesto-beperformed: (@) If alimited liability company is to have only one member upon

formation, the person becomes a member as agreed by that person and the organizer of the

company. That person and the organizer may be, but need not be, different persons. If different,

the organizer acts on behalf of theinitial member.

(b) If alimited liability company is to have more than one member upon formation, those

persons become members as agreed by the persons before the formation of the company. The

organizer actson behalf of the personsin forming the company and may be, but need not be, one

of the persons.

(c) After formation of alimited liability company, a person becomes a member:

(1) Asprovided in the operating agreement;

(2) Astheresult of atransaction effective under Article 9;

(3)  With the consent of all the members; or
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(4) If, within 90 consecutive days after the company ceases to have any members:

(A) The last person to have been a member, or the legal representative of that

person, designates a person to become a member; and

(B) Thedesignated person consents to become a member.

(d) A person may become amember without acquiring adistributional interest and without

making or being obligated to make a contribution to the limited liability company.

Section 7. That chapter 47-34A be amended by adding thereto a NEW SECTION to read
asfollows:

A contribution of a member of a limited liability company may consist of tangible or
intangibleproperty or other benefit to alimited liability company, including money, promissory
notes, services performed, other agreements to contribute money or property, or contracts for
services to be performed.

Section 8. That § 47-34A-402 be amended to read as follows:

47-34A-402. (a) A member's person's obligation to eonrtribute-money,property,-or-other
benefttto;-or-to-perform-servieestor; make a contribution to alimited liability company is not

excused by the member's person's death, disability, or other inability to perform personaly. If

atmember person does not make the required contributi on-ef property-or-services thetrhember,

the person or person'sestateis obligated attheoptiorofthecompany to contribute money equal

to the value of that pertien part of the stated contribution which has not been made at the option

of the company.

(b) A creditor of alimited liability company whe which extends credit or otherwise actsin
reliance on an obligation described in subsection (&), and without notice of any compromise
under 8 47-34A-404.1(c)(5), may enforce the erigiriat obligation.

Section 9. That 8 47-34A-403 be amended to read as follows:
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47-34A-403. (a) A limited liability company shall reimburse a member or manager for
payments made and indemnify amember or manager for liabilitiesincurred by the member or
manager in the ordinary course of the business of the company or for the preservation of its
business or property.

(b) A limited liability company shall reimburse a member for an advance to the company
beyond the amount of contribution the member agreed to make.

(c) A payment or advance made by amember which givesriseto an obligation of alimited
liability company under subsection (a) or (b) constitutes a loan to the company upon which
interest accrues from the date of the payment or advance.

(d) A member is not entitled to remuneration for services performed for alimited liability
company, except for reasonable compensation for servicesrendered in winding up the business
of the company.

(e) A limited liability company may purchase and maintain insurance on behalf of amember

or manager of the limited liability company against liability asserted against or incurred by the

member or manager in that capacity or arising from that status even if the operating agreement

could not eliminate or limit the person'sliability to the company for the conduct giving rise to

the liability.
Section 10. That § 47-34A-406 be amended to read as follows:

47-34A-406. (a) A distribution may not be made if, after the distribution is made:

(1) Thelimited liability company would not be able to pay its debts as they become due
in the ordinary course of business; or

(20 Thecompany'stotal assetswould belessthan the sum of itstotal liabilities plusthe
amount that would be needed, if the company were to be dissolved, wound up, and

terminated at the time of the distribution, to satisfy the preferentia rights upon
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dissolution, winding up, and termination of members whose preferential rights are
superior to those receiving the distribution.

(b) A limited liability company may base adetermination that adistributionisnot prohibited
under subsection (a) on financial statements prepared on the basis of accounting practices and
principles that are reasonable in the circumstances or on afair valuation or other method that
is reasonabl e in the circumstances.

(c) Except as otherwise provided in subsection (€), the effect of a distribution under
subsection (@) is measured:

() In the case of distribution by purchase, redemption, or other acquisition of a
distributional interest in alimited liability company, as of the date money or other
property istransferred or debt incurred by the company; and

(2) Inall other cases, as of the date the:

(i)  Distribution is authorized if the payment occurs within one hundred twenty
days after the date of authorization; or

(i)  Paymentismadeif it occurs morethan one hundred twenty days after the date
of authorization.

(d) A limited liability company's indebtedness to a member incurred by reason of a
distribution made in accordance with this section is at parity with the company's indebtedness
to its general, unsecured creditors.

(e) Indebtednessof alimited liability company, includingindebtednessissued in connection
with or as part of a distribution, is not considered a liability for purposes of determinations
under subsection (@) if its terms provide that payment of principal and interest are made only
if and to the extent that payment of a distribution to members could then be made under this

section. If theindebtednessisissued as adistribution, each payment of principal or interest on
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the indebtedness is treated as a distribution, the effect of which is measured on the date the
payment is made.

(f) In subsection (&), "distribution" does not include amounts (i) constituting reasonable

compensation for present or past services or (ii) reasonable payments made in the ordinary

course of business under a bona fide retirement plan or other benefits program.

Section 11. That § 47-34A-407 be amended to read as follows:

47-34A-407. (a) Any member of amember-managed company, or atmemberor manager of
a manager-managed company who votes for or assents to a distribution made in violation of
847-34A-406, thearticles of organization, or the operating agreement ispersonally liableto the
company for the amount of the distribution which exceeds the amount that could have been
distributed without violating 8 47-34A-406, the articles of organization, or the operating
agreement if it is established that the member or manager did not perform the member's or
manager's duties in compliance with § 47-34A-4009.

(b) To the extent the operating agreement of a member-managed limited liability company

expressly relieves amember of the authority and responsibility to consent to distributions and

imposes that authority and responsibility on one or more other members, the liability stated in

subsection (a) applies to the other members and not the member that the operating agreement

relieves of authority and responsibility.

(©) A member of a manager-managed company who knew a distribution was made in
violation of §47-34A-406, thearticlesof organization, or the operating agreement ispersonally
liable to the company, but only to the extent that the distribution received by the member
exceeded the amount that could have been properly paid under § 47-34A-406.

te)(d) A member or manager against whom an action is brought under this section may

implead in the action all:
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Other membersor managerswho voted for or assented to the distributionin violation
of subsection (a) and may compel contribution from them; and
Memberswho received adistribution in violation of subsection (b) and may compel

contribution from the member in the amount received in violation of subsection (b).

tehy(e) A proceeding under this section is barred unless it is commenced within two years

after the distribution.

Section 12. That § 47-34A-409 be amended to read as follows:

47-34A-409. (a) The only fiduciary dutiesamember owesto amember-managed company

and, subject to § 47-34A-1101(b), itsother members are the duty of loyalty and the duty of care

imposed by subsections (b) and (c).

(b) A member's duty of loyalty to a member-managed company and its other membersis

limited to the following:

(1)

)

©)

To account to the company and to hold astrusteefor it any property, profit, or benefit
derived by the member in the conduct or winding up of the company's business or
derived from a use by the member of the company's property, including the
appropriation of acompany's opportunity;

To refrain from dealing with the company in the conduct or winding up of the
company's business as or on behalf of a party having an interest adverse to the
company; and

To refrain from competing with the company in the conduct of the company's

business before the dissolution of the company.

(c) A member's duty of care to amember-managed company and its other membersin the

conduct of and winding up of the company's businessis limited to refraining from engaging in

grossly negligent or reckless conduct, intentional misconduct, or a knowing violation of law.
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(d) A member shall discharge the duties to a member-managed company and its other
members under this chapter or under the operating agreement and exercise any rights
consistently with the obligation of good faith and fair dealing.

(e) A member of a member-managed company does not violate a duty or obligation under
thischapter or under the operating agreement merely because the member's conduct furthersthe
member's own interest.

(f) A member of a member-managed company may lend money to and transact other
business with the company. As to each loan or transaction, the rights and obligations of the
member are the same asthose of aperson who isnot amember, subject to other applicablelaw.

(9) This section applies to a person winding up the limited liability company's business as
the personal or legal representative of thelast surviving member asif the person wereamember.

(h) In amanager-managed company:

(1) A member who isnot a'so amanager owes no duties to the company or to the other
members solely by reason of being a member;

(2) A manager is held to the same standards of conduct prescribed for members in
subsections (b) through (f);

(3 A member who pursuant to the operating agreement exercises some or al of the
rightsof amanager inthe management and conduct of the company'sbusinessisheld
to the standards of conduct in subsections (b) through (f) to the extent that the
member exercises the managerial authority vested in amanager by this chapter; and

(4) A manager is relieved of liability imposed by law for violation of the standards
prescribed by subsections (b) through (f) to the extent of the manageria authority
delegated to the members by the operating agreement.

Section 13. That § 47-34A-504 be amended to read as follows:
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47-34A-504. (a) On application by a judgment creditor of a member of alimited liability

company or of amember's transferee, and following notice to the limited liability company of

such application, a court having jurisdiction may charge the distributional interest of the

judgment debtor to satisfy the judgment.

(b) A charging order constitutes a lien on the judgment debtor's distributional interest.

(c) A distributional interest in a limited liability company which is charged may be
redeemed:

(1) By thejudgment debtor;

(2) With property other than the company's property, by one or more of the other

members; or

(3  With the company's property, but only if permitted by the operating agreement.

(d) This chapter does not affect amember's right under exemption laws with respect to the
member's distributional interest in alimited liability company.

(e) This section provides the exclusive remedy that a judgment creditor of a member's
distributional interest or amember's assignee may useto satisfy ajudgment out of the judgment
debtor'sinterest in alimited liability company. No other remedy, including foreclosure on the
member's distributional interest or a court order for directions, accounts, and inquiriesthat the
debtor, member might have made, isavailableto thejudgment creditor attempting to satisfy the
judgment out of the judgment debtor's interest in the limited liability company.

() No creditor of a member or a member's assignee has any right to obtain possession of,
or otherwise exercise legal or equitable remedies with respect to, the property of the company.

(9) This section appliesto single member limited liability companiesin addition to limited
liability companies with more than one member.

Section 14. That § 47-34A-601 be amended to read as follows:
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47-34A-601. A member isdissociated from alimited liability company upon the occurrence

of any of the following events:

(1)

)
©)

(4)
©)

(6)

The company's having notice of the member's expresswill to withdraw upon the date

of notice or on alater date specified by the member;

Anevent agreed to in the operating agreement as causi ng the member's dissociation;

Upon transfer of all of a member's distributional interest, other than a transfer for

security purposesor acourt order charging themember'sdistributional interest which

has not been foreclosed;

The member's expulsion pursuant to the operating agreement;

The member's expulsion by unanimous vote of the other membersiif:

(i)  Itisunlawful to carry on the company's business with the member;

(i)  There has been a transfer of substantialy all of the member's distributional
interest, other than atransfer for security purposes or a court order charging
the member's distributional interest which has not been foreclosed;

(iif)  Within ninety days after the company notifies a corporate member that it will
be expelled because it has filed a certificate of dissolution or the equivalent,
its charter has been revoked, or its right to conduct business has been
suspended by the jurisdiction of itsincorporation, the member failsto obtain
arevocation of the certificate of dissolution or areinstatement of itscharter or
its right to conduct business; or

(iv) A corporation, partnership-era, limited liability company, or other entity that

isamember has been dissolved and its business is being wound up;
On application by the company or another member, the member's expulsion by

judicial determination because the member:
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(i) Engaged in wrongful conduct that adversely and materially affected the
company's business,

(i)  Willfully or persistently committed a material breach of the operating
agreement or of aduty owed to the company or the other membersunder § 47-
34A-4009; or

(ili) Engaged in conduct relating to the company's business which makes it not
reasonably practicable to carry on the business with the member;

The member's:

(i)  Becoming adebtor in bankruptcy;

(i)  Executing an assignment for the benefit of creditors;

(ili) Seeking, consenting to, or acquiescing in the appointment of a trustee,
receiver, or liquidator of the member or of all or substantialy all of the
member's property; or

(iv) Failing, within ninety daysafter the appointment, to have vacated or stayed the

appointment of a trustee, receiver, or liquidator of the member or of all or
substantially al of the member's property obtained without the member's
consent or acquiescence, or failing within ninety days after the expiration of

a stay to have the appointment vacated,;

In the case of a member who is an individual:

()
(i)
(iii)

The member's dezth;
The appointment of a guardian or general conservator for the member; or
A judicial determination that the member has otherwise become incapabl e of

performing the member's duties under the operating agreement;

In the case of amember that isatrust or is acting as a member by virtue of being a
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trustee of atrust, distribution of the trust's entire rights to receive distributions from
the company, but not merely by reason of the substitution of a successor trustee;

(20) Inthe case of amember that is an estate or is acting as a member by virtue of being
a persona representative of an estate, distribution of the estate's entire rights to
receivedistributionsfromthe company, but not merely the substitution of asuccessor
personal representative; or

(11) Termination of the existence of amember if the member isnot an individual, estate,
or trust other than a business trust.

Section 15. That § 47-34A-901 be amended to read as follows:

47-34A-901. Terms used in this article:

(1) "Constituent limited liability company” means a constituent organization that is a
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limited liability company;

"Constituent organization" means an organization that is party to amerger;

"Converted organization" means the organization into which a converting

organization converts pursuant to 88 47-34A-906 to 47-34A-909, inclusive;

"Converting limited liability company" means a converting organization that is a

"Converting _organization" means an _organization that converts into another

"Domesticated company” means the company that exists after a domesticating

foreign limitedliability company or limited liability company effectsadomestication

"Domesticating company" meansthe company that effects adomestication pursuant

"Governing statute' meansthe statute that governs an organization'sinternal affairs;

"Organization" meansageneral partnership, includingalimitedliability partnership:;

limited partnership, including alimited liability [imited partnership, limited liability

company, businesstrust, corporation, or any other person having agoverning statute.

Thetermincludesadomestic or foreign organi zation regardl ess of whether organized

2
)
(4
limited liability company;
(5)
organi zation pursuant to § 47-34A-906;
6)
pursuant to 88 47-34A-910 to 47-34A-913, inclusive;
)
to 88 47-34A-910 to 47-34A-913, inclusive;
(8)
9)
for profit.
(10) "Organizational documents' means:

(a8 For adomestic or foreign general partnership, its partnership agreement;

(b) For alimited partnership or foreign limited partnership, its certificate of

limited partnership and partnership agreement;

(¢) For adomestic or foreign limited liability company, its certificate or articles
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of organization and operating agreement, or comparable records as provided

in its governing statute;

For abusiness trust, its agreement of trust and declaration of trust;

For adomestic or foreign corporation for profit, its articles of incorporation,

bylaws, and other agreements among its sharehol derswhich are authorized by

its governing statute, or comparable records as provided in its governing

statute; and

For any other organization, the basic records that create the organization and

determine its interna governance and the relations among the persons that

own it, have an interest in it, or are members of it;

(11) "Personal liability" means liability for a debt, obligation, or other liability of an
organization which is imposed on a person that co-owns, has an interest in, or isa
member of the organization:

(a) Bythegoverning statute solely by reason of the person co-owning, having an
interest in, or being a member of the organization; or

(b) By the organization's organizational documents under a provision of the
governing statute authorizing those documents to make one or more specified
persons liablefor al or specified debts, obligations, or other liabilities of the
organization solely by reason of the person or persons co-owning, having an
interest in, or being a member of the organization;

(12) "Surviving organization" means an organization into which one or more other

organizations are merged whether the organization preexisted the merger or was

created by the merger.

Section 16. That § 47-34A-902 be amended to read as follows:
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takes-effeet: (@) A limited liability company may merge with one or more other constituent

organizations pursuant to this section, 88 47-34A-903 to 47-34A-905, inclusive, and a plan of

merger, if:

(1) Thegoverning statute of each of the other organizations authorizes the merger:;

(2) The merger is not prohibited by the law of a jurisdiction that enacted any of the

governing statutes; and

(3) Each of the other organizations complies with its governing statute in effecting the

merger.

(b) A plan of merger must be in arecord and must include:

(1) Thename and form of each constituent organization;

(2) Thename and form of the surviving organization and, if the surviving organization

isto be created by the merger, a statement to that effect;

(3) The terms and conditions of the merger, including the manner and basis for

converting the interests in each constituent organization into any combination of

money, interests in the surviving organization, and other consideration;

(4) If the surviving organization is to be created by the merger, the surviving
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organization's organizational documents that are proposed to bein a record; and

(5) If thesurviving organization is not to be created by the merger, any amendments to

be made by the merger to the surviving organization's organi zational documentsthat

are, or are proposed to be, in arecord.

Section 17. That § 47-34A-903 be amended to read as follows:

Habitity-eompany- (a) Subject to § 47-34A-914, aplan of merger must be consented

to by all the members of a constituent limited liability company.

(b) Subject to 8 47-34A-914 and any contractual rights, after a merger is approved, and at

any time before articles of merger are delivered to the secretary of state for filing under

8 47-34A-904, a constituent limited liability company may amend the plan or abandon the
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merger.

(1) Asprovided inthe plan; or

(2)  Except asotherwise prohibited in the plan, with the same consent as was required to

approve the plan.

Section 18. That § 47-34A-904 be amended to read as follows:
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has approved a merger, articles of merger must be signed on behalf of:

(1) Each constituent limited liability company, as provided in 8§ 47-34A-205; and

(2) Each other constituent organization, as provided in its governing statute.

(b) Articles of merger under this section must include:

(1) The name and form of each constituent organization and the jurisdiction of its

governing statute;

(2) Thename and form of the surviving organization, the jurisdiction of its governing

statute, and, if the surviving organization is created by the merger, astatement to that

effect;

(3) The date the merger is effective under the governing statute of the surviving

organization;



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

-26- HB 1106

If the surviving organization is to be created by the merger:

(A) If it will be a limited liability company, the company's certificate of

organization; or

(B) If it will be an organization other than a limited liability company, the

organizational document that creates the organization that is in a public

record;

If the surviving organization preexists the merger, any amendments provided for in

the plan of merger for the organizational document that created the organization that

arein apublic record:

A statement as to each constituent organization that the merger was approved as

required by the organization's governing statute;

If the surviving organization is a foreign organization not authorized to transact

businessin this state, the street and mailing addresses of an office that the secretary

of state may use for the purposes of § 47-34A-905(b); and

Any additional information required by the governing statute of any constituent

organization.

(c) Each constituent limited liability company shall deliver the articles of merger for filing

in the Office of the Secretary of State.

(d) A merger becomes effective under this article:

@

If the surviving organization is alimited liability company, upon the later of:

(A) Compliance with subsection (c); or

(B) Subject to § 47-34A-206, as specified in the articles of merger; or

If the surviving organization is not a limited liability company, as provided by the

governing statute of the surviving organization.
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of-organtzation: (a) When a merger becomes effective:

@
2

The surviving organization continues or comes into existence;

Each constituent organization that merges into the surviving organization ceases to

exist as a separate entity;

All property owned by each constituent organization that ceases to exist vestsin the

surviving organization;

All debts, obligations, or other liabilities of each constituent organization that ceases

to_exist continue as debts, obligations, or other liabilities of the surviving

organization;

An action or proceeding pending by or against any constituent organization that

ceases to exist may be continued as if the merger had not occurred:;

Except as prohibited by other law, all of the rights, privileges, immunities, powers,

and purposes of each constituent organization that ceases to exist vest in the

surviving organization;

Except as otherwise provided in the plan of merger, the terms and conditions of the
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plan of merger take effect;

(8) Except asotherwiseagreed, if aconstituent limited liability company ceasesto exist,

the merger does not dissolve the limited liability company for the purposes of

88 47-34A-801 to 47-34A-812, inclusive;

(9) If thesurviving organization is created by the merger:

(A) Ifitisalimited liability company, the certificate of organization becomes

effective; or

(B) If it is an organization other than a limited liability company, the

organizational document that creates the organi zation becomes effective; and

(10) If thesurviving organization preexisted the merger, any amendments provided forin

the articles of merger for the organizational document that created the organization

become effective.

(b) A surviving organization that isafore gn organization consents to the jurisdiction of the

courts of this state to enforce any debt, obligation, or other liability owed by a constituent

organization, if before the merger the constituent organization was subject to suit in this state

on thedebt, obligation, or other liability. A surviving organization that isaforeign organization

and not authorized to transact business in this state appoints the secretary of state as its agent

for service of process for the purposes of enforcing a debt, obligation, or other liability under

this subsection. Service on the secretary of state under this subsection must be madein the same

manner asin 8 47-34A-206.

Section 20. That § 47-34A-906 be amended to read as follows:

47-34A-906. (a)-Wher-amerger-takeseffect:
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notthesdrvivingentity Hthemerger- (a) An organization other than alimited liability company

or aforeign limited liability company may convert to alimited liability company, and alimited

liability company may convert to an organization other than aforeign limited liability company

pursuant to 88 47-34A-907 to 47-34A-909, inclusive, and a plan of conversion, if:
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(1) The other organization's governing statute authorizes the conversion;

(2) Theconversionisnot prohibited by the law of the jurisdiction that enacted the other

organization's governing statute; and

(3) The other organization complies with its governing statute in effecting the

conversion.

(b) A plan of conversion must bein arecord and must include:

(1) Thename and form of the organization before conversion;

(2) Thename and form of the organization after conversion;

(3) The terms and conditions of the conversion, including the manner and basis for

converting interests in the converting organization into any combination of money,

interests in the converted organization, and other consideration; and

(4) Theorganizational documentsof the converted organization that are, or are proposed

to be, in arecord.

Section 21. That § 47-34A-907 be amended to read as follows:

47-34A-907.

ethertaw- (a) Subject to § 47-34A-914, a plan of conversion must be consented to by all the

members of aconverting limited liability company.

(b) Subject to § 47-34A-914 and any contractual rights, after aconversion is approved, and

at any time before articles of conversion are delivered to the secretary of state for filing under

8 47-34A-908, a converting limited liability company may amend the plan or abandon the

conversion:

(1) Asprovided in the plan; or

(2)  Except as otherwise prohibited in the plan, by the same consent as was required to

approve the plan.
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Section 22. That § 47-34A-908 be amended to read as follows:

converted-entity: (a) After aplan of conversion is approved:

(1) A converting limited liability company shall deliver to the secretary of statefor filing

articles of conversion, which must be signed as provided in 8 47-34A-205 and must

include:
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(A) A statement that thelimited liability company has been converted into another

organization;

(B) The name and form of the organization and the jurisdiction of its governing

statute;

(C) The date the conversion is effective under the governing statute of the

converted organization;

A statement that the conversion was approved as required by this Act;

S

A statement that the conversion was approved as required by the governing

D

statute of the converted organization; and

(F) If the converted organization is a foreign organization not authorized to

transact business in this state, the street and mailing addresses of an office

which the secretary of state may usefor the purposes of § 47-34A-909(c); and

(2) If the converting organization is not a converting limited liability company, the

converting organization shall deliver to the secretary of state for filing a certificate

of organization, which must include, in addition to the information reguired by

§ 47-34A-202.1(c):

(A) A dstatement that the converted organization was converted from another

organization;

(B) Thename and form of that converting organization and the jurisdiction of its

governing statute; and

(C) A statement that the conversion was approved in amanner that complied with

the converting organization's governing statute.

(b) A conversion becomes effective:

(1) If the converted organization is alimited liability company, when the certificate of
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organization takes effect; and

(2) If the converted organization is not a limited liability company, as provided by the

governing statute of the converted organization.

Section 23. That § 47-34A-909 be amended to read as follows:

47-34A-909. tajrAptan-of-conversron-mustinectdde:

by-an-attachment-or-exhibitto-theptan: (a) An organization that has been converted pursuant

to this Articleisfor all purposes the same entity that existed before the conversion.

(b) When a conversion takes effect:

(1) All property owned by the converting organization remains vested in the converted

organization;

(2)  All debts, obligations, or other liabilities of the converting organization continue as
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debts, obligations, or other liabilities of the converted organization:;

(3) Anaction or proceeding pending by or against the converting organization may be

continued asif the conversion had not occurred;

(4) Except as prohibited by law other than this Act, all of the rights, privileges,

immunities, powers, and purposes of the converting organization remain vested in

the converted organization;

(5)  Except as otherwise provided in the plan of conversion, the terms and conditions of

the plan of conversion take effect; and

(6) Except as otherwise agreed, the conversion does not dissolve a converting limited

liability company for the purposes of 88 47-34A-801 to 47-34A-812, inclusive.

(c) A converted organization that isaforeign organi zation consentsto the jurisdiction of the

courts of this state to enforce any debt, obligation, or other liability for which the converting

limited liability company is liable if, before the conversion, the converting limited liability

company was subject to suit in this state on the debt, obligation, or other liability. A converted

organization that is aforeign organization and not authorized to transact business in this state

appointsthe secretary of state asits agent for service of processfor purposes of enforcing adebt,

obligation, or other liability under this subsection. Service on the secretary of state under this

subsection must be made in the same manner and has the same conseguences as set forth in this

Act.
Section 24. That § 47-34A-910 be amended to read as follows:

47-34A-910.

that-arenotinconststent-with-thetawsof-thisstate: () A foreign limited liability company may

become alimited liability company pursuant to 88 47-34A-911 to 47-34A-913, inclusive, and

aplan of domestication, if:
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The foreign limited liability company's governing statute authorizes the

domestication;

The domestication is not prohibited by the law of the jurisdiction that enacted the

governing statute; and

Theforeignlimitedliability company complieswithitsgoverning statutein effecting

the domestication.

(b) A limited liability company may become aforeign limited liability company pursuant

to 88 47-34A-911 to 47-34A-913, inclusive, and a plan of domestication, if:

)}

The foreign limited liability company's governing statute authorizes the

domestication;

The domestication is not prohibited by the law of the jurisdiction that enacted the

governing statute; and

Theforeignlimitedliability company complieswithitsgoverning statutein effecting

the domestication.

(c) A plan of domestication must be in arecord and must include:

@

The name of the domesticating company before domestication and the jurisdiction

of its governing statute;

The name of the domesticated company after domestication and the jurisdiction of

its governing statute;

The terms and conditions of the domestication, including the manner and basis for

converting interests in the domesticating company into any combination of money,

interests in the domesticated company, and other consideration; and

The organizationa documents of the domesticated company that are, or are proposed

to be, in arecord.
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Section 25. That § 47-34A-911 be amended to read as follows:

may-provide: (@) A plan of domestication must be consented to:

(1) By all the members, subject to § 47-34A-912, if the domesticating company is a

limited liability company; and

(2) Asprovided in the domesticating company's governing statute, if the company isa

foreign limited liability company.

(b) Subject to any contractual rights, after a domestication is approved, and at any time

before articles of domestication are delivered to the secretary of state for filing under

8 47-34A-912, adomesticating limited liability company may amend the plan or abandon the

domestication:

(1) Asprovided inthe plan; or

(2)  Except as otherwise prohibited in the plan, by the same consent as was required to

approve the plan.

Section 26. That § 47-34A-912 be amended to read as follows:

47-34A-912. H-aeconversion-takeseffect:
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of proeess: (a) After aplan of domestication is approved, a domesticating company

shall deliver to the secretary of statefor filing articles of domestication, which must

include:

A statement, as the case may be, that the company has been domesticated from or

into another jurisdiction:

The name of the domesti cating company and thejurisdiction of itsgoverning statute;

The name of the domesti cated company and the jurisdiction of its governing statute;

The date the domestication is effective under the governing statute of the

domesticated company;

If the domesticating company was alimited liability company, a statement that the

domestication was approved as required by this Act;

If the domesticating company was aforeign limited liability company, a statement

that the domestication was approved asrequired by the governing statute of the other

jurisdiction; and

If the domesticated company was aforeign limited liability company not authorized
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to transact businessin this state, the street and mailing addresses of an officethat the

secretary of state may use for the purposes of § 47-34A-913(b).

(b) A domestication becomes effective:

(1) When the certificate of organization takes effect, if the domesticated company isa

limited liability company; and

(2)  Accordingtothegoverning statute of the domesticated company, if the domesticated

organization isaforeign limited liability company.

Section 27. That chapter 47-34A be amended by adding thereto aNEW SECTION to read

asfollows:

(8) When a domestication takes effect:

(1)

)

®3)

(4)

©)

(6)

(7)

The domesticated company is for al purposes the company that existed before the
domestication;

All property owned by the domesticating company remains vested in the
domesticated company;

All debts, obligations, or other liabilities of the domesticating company continue as
debts, obligations, or other liabilities of the domesticated company;

An action or proceeding pending by or against a domesticating company may be
continued as if the domestication had not occurred,;

Except as prohibited by other law, all of the rights, privileges, immunities, powers,
and purposes of the domesticating company remain vested in the domesticated
company;

Except as otherwise provided in the plan of domestication, the terms and conditions
of the plan of domestication take effect; and

Except as otherwise agreed, the domestication does not dissolve a domesticating
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limited liability company for the purposes of 88 47-34A-801 to 47-34A-812,
inclusive.

(b) A domesticated company that is a foreign limited liability company consents to the
jurisdiction of the courts of this state to enforce any debt, obligation, or other liability owed by
the domesticating company, if, before the domestication, the domesticating company was
subject to suit in this state on the debt, obligation, or other liability. A domesticated company
that isaforeign limited liability company and not authorized to transact business in this state
appointsthesecretary of state asitsagent for serviceof processfor purposes of enforcing adebt,
obligation, or other liability under this subsection. Service on the secretary of state under this
subsection must be made in the same manner and has the same consequences as set forth in this
Act.

(c) If alimited liability company has adopted and approved a plan of domestication under
8 47-34A-910 providing for the company to be domesticated in a foreign jurisdiction, a
statement surrendering the company's certificate of organization must be delivered to the
secretary of state for filing setting forth:

(1) Thename of the company;

(2) A statement that the certificate of organization is being surrendered in connection

with the domestication of the company in aforeign jurisdiction;

(3 A statement the domestication was approved as required by this Act; and

(4) Thejurisdiction of formation of the domesticated foreign limited liability company.

Section 28. That chapter 47-34A be amended by adding thereto aNEW SECTION to read
asfollows:

(a) If amember of aconstituent, converting, or domesticating limited liability company will

have personal liability with respect to a surviving, converted, or domesticated organization,
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approval or amendment of aplan of merger, conversion, or domestication isineffective without
the consent of the member, unless:

(1) Thecompany's operating agreement provides for approval of amerger, conversion,

or domestication with the consent of fewer than al the members; and

(2) The member has consented to the provision of the operating agreement.
(b) A member does not give the consent required by subsection (a) merely by consenting to a
provision of the operating agreement that permits the operating agreement to be amended with
the consent of fewer than all the members.

Section 29. That chapter 47-34A be amended by adding thereto aNEW SECTION to read
asfollows:

Theproceedingsauthorized under 88 47-34A-901to 47-34A-914, inclusive, do not preclude
an entity from being merged, converted, or domesticated under law other than these provisions.

Section 30. That § 47-34A-1001 be amended to read as follows:

47-34A-1001. (a) The taws law of the state or other jurisdiction under which a foreign
limited liability company is erganized-goverrtsorgantzation-and formed governs:

(1) Theinterna affairs of the company; and thettabtity-ofttsthanagersmembersand
thetrtransferees

(2) Theliability of a member as member and a manager as manager for the debts,

obligations, or other liabilities of the company.

(b) A foreignlimited liability company may not be denied acertificate of authority by reason
of any difference between the taws law of anether the jurisdiction under which the ferergn
company is erganized formed and the tawws law of this state.

(c) A certificate of authority doesnot authorizeaforeignlimited liability company to engage

in any business or exercise any power that a limited liability company may not engage in or
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exercisein this state.

Section 31. That § 47-34A-1002 be amended to read as follows:

47-34A-1002. (a) A foreignlimited liability company may apply for acertificate of authority

to transact business in this state by delivering an application to the secretary of state for filing.

Delivery may be made by electronic transmission if and to the extent permitted by the Office

of the Secretary of State. If the document is filed in typewritten or printed form and not

transmitted electronically, the Office of the Secretary of State may require one exact or

conformed copy to be delivered with the document. The application must setforth state:

(1)

)

©)

(4)

The name of the feretgn company er and, if ttsthe name tstnavattabteforusetithis

state—a does not comply with 47-34A-105, an alternate name that—satisfres-the

regutementsof §47-34A-1005 adopted pursuant to 47-34A-105;

The name of the state or eeuntry other jurisdiction under whose law tt+s-organtized

the company is formed;

The street address and mailing addresses of s the company's principal office and if

the law of thejurisdiction under which the company isformed requires the company

to maintain an office in that jurisdiction, the street and mailing address of the

required office; and
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tRder—aproviston—simtarto-§47-34A-3063(c) The name and street and mailing

address of the company'sinitial agent for service of processin this state.

(b) A foreign limited liability company shall deliver with the a compl eted application under

subsection (@) acertificate of existence or arecord of similar import atthentteated signed by the

secretary of state or other official having custody of esmpany the company's publicly filed

records in the state or estntry other jurisdiction under whose law ttisergantzed the company

is formed together with the fees required by § 47-34A-212, and all other fees.

Section 32. That § 47-34A-1003 be amended to read as follows:

47-34A-1003. (a) Activities of a foreign limited liability company that which do not

constitute transacting business in this state within the meaning of this article include:

(1)
)

©)
(4)

©)
(6)

(7)

Maintaining, defending, or settling an action or proceeding;

Carrying on any ether

activity concerningitsinternal affairs, including holding meetings of its members or

managers,

Maintaining bark accounts in financial institutions,

Maintaining offices or agencies for the transfer, exchange, and registration of the
feretgn company'sown securitiesor maintai ning trustees or depositorieswith respect
to those securities;

Selling through independent contractors;

Soliciting or obtaining orders, whether by mail or electronic means or through

employees or agents or otherwise, if the orders require acceptance outside this state
before they become contracts;
Creating or acquiring indebtedness, mortgages, or security interests in real or

personal property;
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(8  Securing or collecting debts or enforcing mortgages or other security interests in
property securing the debts; and holding, protecting, and or maintaining property so
acquired;

(99 Conducting anisolated transaction that iscompl eted within thirty daysandisnot ere
in the course of similar transactionsef-attkemanner; and

(10) Transacting business in interstate commerce.

(b) For purposesof thisarticle, theownership inthisstate of income-producing real property
or tangible personal property, other than property excluded under subsection (a), constitutes
transacting business in this state.

(c) This section does not apply in determining the contacts or activities that may subject a
foreign limited liability company to service of process, taxation, or regulation under any octher

law of this state other than this Act.

Section 33. That § 47-34A-1004 be amended to read as follows:
47-34A-1004. Unless the secretary of state determines that an application for a certificate

of authority faHste does not comply aste-ferm with the filing requirements of this chapter, the

secretary of state, upon payment of all filing fees, shall file the application of aforeign limited

liability company, prepare, sign, and file a certificate of authority to transact business in this

state, and send a copy of the filed certificate, together with a receipt for #-and the fees to the

HmiteeHtabttty company or its representative.

Section 34. That § 47-34A-1005 be amended to read as follows:

47-34A-1005. (a)
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liability company whose name does not comply with 8 47-34A-105 may not obtain a certificate

of authority until it adopts, for the purpose of transacting businessin thisstate, an alternate name

that complieswith § 47-34A-105. A foreign limited liability company that adopts an alternate

name under this subsection and obtains a certificate of authority with the alternate name need

not comply with chapter 37-11 or § 47-34A-105. After obtaining acertificate of authority with

an alternate name, aforeign limited liability company shall transact businessin this state under

the alternate name unless the company is authorized under chapter 37-11 or § 47-34A-105 to

transact business in this state under another name.

(b) If aforeignlimited liability company authorized to transact businessin this state changes

itsnameto onethat does not comply with 8 47-34A-105, it may not thereafter transact business

inthisstateuntil it complieswith subsection (@) and obtains an amended certificate of authority.

Section 35. That § 47-34A-1006 be amended to read as follows:

47-34A-1006. (a)
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date: A certificate of authority of aforeign limited liability company to transact businessin this

state may berevoked by the secretary of statein the manner provided in subsections (b) and (c)

if the company does not:

@

Pay, within sixty days after the due date, any fee, tax, or penalty due to the secretary

of state under this Act or law other than this Act;

Deliver, within sixty days after the due date, its annual report required under

§47-34A-211;

Appoint and maintain an agent for service of process as required by South Dakota

law:; or
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(4) Deliver for filing a statement of a change within thirty days after a change has

occurred in the name or address of the agent.

(b) To revoke a certificate of authority of aforeign limited liability company, the secretary

of state must prepare, sign, and file a notice of revocation and send a copy to the company's

agent for service of process in this state, or if the company does not appoint and maintain a

proper agent in this state, to the company's designated office. The notice must state:

(1) Therevocation's effective date, which must be at |east sixty days after the date the

secretary of state sends the copy; and

(2) Thegroundsfor revocation under subsection (a).

(c) The authority of aforeign limited liability company to transact business in this state

ceaseson the effective date of the notice of revocati on unlessbeforethat datethe company cures

each ground for revocation stated in the notice filed under subsection (b). If the company cures

each ground, the secretary of state shall file arecord so stating.

Section 36. That § 47-34A-1007 be amended to read as follows:

to transact businessin thisstate, aforeign limited liability company must deliver to the secretary

of statefor filing anotice of cancellation stating the name of the company and that the company
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desires to cancel its certificate of authority. The certificate of authority is cancelled when the

notice becomes effective.

Section 37. That § 47-34A-1008 be amended to read as follows:

47-34A-1008. (a) A foreign limited liability company transacting businessin this state may
not maintain an action or proceeding in this state unless it has a certificate of authority to
transact businessin this state.

(b) The failure of aforeign limited liability company to have a certificate of authority to
transact businessin this state does not impair the validity of acontract or act of the company or
prevent the foreign limited liability company from defending an action or proceeding in this

state.

or manager of aforeign limited liability company is not liablefor the debt, obligations, or other

liabilities of the company solely because the company transacted businessin that state without

acertificate of authority.

(d) If aforeign limited liability company transacts businessin this state without a certificate

of authority or cancels its certificate of authority, it appoints the secretary of state asits agent

for service of process for etaims-for+etef rights of actions arising out of the transaction of

businessin this state.
Section 38. That § 47-34A-1009 be amended to read as follows:
47-34A-1009. The attorney general may maintain an action to restraii enjoin a foreign
limited liability company from transacting business in this state in violation of this article.
Section 39. That § 47-34A-1101 be amended to read as follows:

47-34A-1101.
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tshottikely-to-sueeeed: (2) Subject to subsection (b), amember may maintain a direct action

against another member, a manager, or the limited liability company to enforce the member's

rights and otherwise protect the member's interests, including rights and interests under the

operating agreement or this Act or arising independently of the membership relationship.

(b) A member maintaining a direct action under this section must plead an actual or

threatened injury that is not solely the result of an injury suffered or threatened to be suffered

by the limited liability company.

Section 40. That § 47-34A-1102 be amended to read as follows:

amember-at-the timeof- thetransactton: A member may maintain aderivative action

to enforce aright of alimited liability company if:

(1) The member first makes a demand on the other members in a member-managed

limited liability company, or the managers of a manager-managed limited liability

company, requesting that they cause the company to bring an action to enforce the

right, and the managers or other membersdo not bring the action within areasonable

time; or

(2) A demand under paragraph (1) would be futile.




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

-52- HB 1106

Section 41. That § 47-34A-1103 be amended to read as follows:

subsection (b), a derivative action under § 47-34A-1102 may be maintained only by a person

that is amember at the time the action is commenced and remains a member while the action

continues.

(b) If the sole plaintiff in aderivative action dies while the action is pending, the court may

permit another member of the limited liability company to be substituted as plaintiff.

Section 42. That § 47-34A-1104 be amended to read as follows:

the complaint must state with particularity:

(1) Thedateand content of the plaintiff's demand and the response to the demand by the

managers or other members; or

(2) If ademand has not been made, the reasons a demand under 8§ 47-34A-1102 would

befutile.
Section 43. That chapter 47-34A be amended by adding thereto aNEW SECTION to read
asfollows:
(a) If alimited liability company is named as or made a party in aderivative proceeding, the

company may appoint a specia litigation committee to investigate the claims asserted in the
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proceeding and determine whether pursuing the action isin the best interests of the company.
If the company appointsaspecial litigation committee on motion by the committee madein the
name of the company, except for good cause shown, the court shall stay discovery for thetime
reasonably necessary to permit the committee to make an investigation. The provisions of this
subsection do not prevent the court from enforcing a person's right to information under
847-34A-408 or, for good cause shown, granting extraordinary relief intheform of atemporary
restraining order or preliminary injunction.
(b) A specid litigation committee may be composed of one or more disinterested and
independent individuals, who may be members.
(c) A specid litigation committee may be appointed:
(1) Inamember-managed limited liability company:
(A) By the consent of a mgority of the members not named as defendants or
plaintiffsin the proceeding; and
(B) If dl members are named as defendants or plaintiffsin the proceeding, by a
majority of the members named as defendants; or
(2) Inamanager-managed limited liability company:
(A) By amagjority of the managers not named as defendants or plaintiffsin the
proceeding; and
(B) If all managers are named as defendants or plaintiffsin the proceeding, by a
majority of the managers named as defendants.
(d) After appropriate investigation, a special litigation committee may determinethat it is
in the best interests of the limited liability company that the proceeding:
(1) Continue under the control of the plaintiff;

(2)  Continue under the control of the committee;
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(3) Besettled on terms approved by the committee; or

(49) Bedismissed.

(e) After making a determination under subsection (d), aspecial litigation committee shall
file with the court a statement of the committees determination and the committee's report
supporting the determination, giving notice to the plaintiff. The court shall determine whether
the members of the committee were disinterested and independent and whether the committee
conducted its investigation and made the recommendation in good faith, independently, and
with reasonable care, with the committee having the burden of proof. If the court finds that the
members of the committee were disinterested and independent and that the committee acted in
good faith, independently, and with reasonable care, the court shall enforce the determination
of the committee. Otherwise, the court shall dissolve the stay of discovery entered under
subsection (a) and alow the action to proceed under the direction of the plaintiff.

Section 44. That chapter 47-34A be amended by adding thereto aNEW SECTION to read
asfollows:

(a) Except as otherwise provided in subsection (b):

(1) Anyproceedsor other benefits of aderivative action under § 47-34A-1102, whether
by judgment, compromise, or settlement, belong to the limited liability company and
not to the plaintiff; and

(2) If the plaintiff receives any proceeds, the plaintiff shall immediately remit the
proceeds to the company.

(b) If aderivative action under 8 47-34A-1102 is successful in whole or in part, the court

may award the plaintiff reasonable expenses, including reasonable attorney's fees and costs,
from the recovery of the limited liability company.

Section 45. That chapter 47-34A be amended by adding thereto aNEW SECTION to read
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asfollows:
Delivery of documents may be made by electronic transmission if and to the extent
permitted by the Office of the Secretary of State. If the document is filed in typewritten or
printed form and not transmitted el ectronically, the Office of the Secretary of State may require

one exact or conformed copy to be delivered with the document.



