State of South Dakota

EIGHTY-EIGHTH SESSION

LEGISLATIVE ASSEMBLY, 2013
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400U0247 SENATE HEALTH AND HUMAN SERVICES
ENGROSSED NO. SB 69. 011872013

Introduced by: The Committee on Health and Human Services at the request of the Board of
Nursing

FOR AN ACT ENTITLED, An Act to revise certain provisions of the health professionals
diversion program.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKOTA:
Section 1. That § 36-2A-1 be amended to read as follows:
36-2A-1. Terms used in this chapter mean:

(1) T"btverston Hedth professionals assistance program,” a tehabittative confidential

program designed

ptrsaantto-dtsciphnary-actrons withiattsturisdietton to monitor the treatment and

continuing care of any regulated health professional who may be unable to practice

with reasonable skill and safety, if the professiona’'s mental health issues or

substance use disorder is not appropriately managed:;

(2) "Impaired," the
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eare inability of a licensee to practice his or her health-related profession with

reasonable skill and safety asaresult of mental health issues or substance userel ated

disorders;
(3 "Participatingboard," aheath-related licensing board listed in Title 36 which agrees
with other health-related licensing boards to thejetht jointly conduct ef-ativersion

ahealth professionals assistance program. The program is available to participating

health-related licensing boards in conjunction with, or as an alternative to, other

sanctions which a health-related board may impose upon its licensees pursuant to

disciplinary actions within its jurisdiction;

(4) "Programpersonnel," personsor contracted entitiesemployed by, or contractedwith,

the diverston health professionals assistance program service committee tnder

eontract to provide servicesfor thedrverston heal th professional sassi stance program.

Section 2. That § 36-2A-2 be amended to read as follows:
36-2A-2. Fwo-ortnore-of-the-heath-retated Health-related licensing boards listed under

Title 36 may jointly conduct a diversion health professionals assistance program ferheaith

professtenatsto protect the public fromimpaired personsregul ated by theboards. Thedliversien

health professional sassi stance program does not affect aboard'sauthority to disciplineviolators

of aboard's practice act.

Section 3. That § 36-2A-3 be amended to read as follows:

36-2A-3. The participating boards shall establish a program service committee consisting
of one representative appointed by each participating board from itsboard membership or staff.

The committee shall meet at |east annually or as often as necessary to transact its business. The
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-3- SB 69

duties of the committee include:

(1)

)
©)

(4)

©)

(6)

(7)

Establishing theannual diverston health professi onal sassi stance program budget and

the pro rata share of program expenses to be borne by each participating board;
Determining the qualifications, duties, and compensation for program personnel;

Hiring program personnel

contracting with entities;

Approving policies and procedures for the diverston health professionals assistance

program and providing guidance to the program personnel;

Annually appetrting approving members to-eiverston of the health professionals

assistance program evaluation committees as outlined in this chapter;

Reviewthg—and-approving Approving treatment facilities and services to which

eliverston health professional s assistance program participants may be referred; and

Conducting an annual evaluation of the diversion health professionals assistance

program.

Section 4. That 8 36-2A-4 be amended to read as follows:

36-2A-4. The diversion health professionals assistance program service committee shall

establish one or more diverston evaluation committees. Each diversion evaluation committee

shall becomposed-of:
—3—=©6ne include one actively practicing licensed heath care professional with

demonstrated expertise in the field of ehemteal—dependeney mental health or

substance use disorder from each health-related profession participating in the

eliverston health professionals assistance program:
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Section 5. That 8 36-2A-5 be amended to read as follows:

36-2A-5. Duties of atliverston an evaluation committee include:

(1) Evaueationof-apptieants Evaluate each applicant for admission to the eiversen

health professional s assistance program according to criteria established pursuant to

8 36-2A-14;

(2) Devetopmentof Develop individual menttertngplans participation agreements for

eiversten health professionals assistance program participants; and

©)

program-—service-committee Evaluation of any program participant for discharge

according to criteria established pursuant to § 36-2A-14;

(4) Review participant progress and recommend amendments for participation

agreements as indicated;

(5) Maintaintheconfidentiality of thenames, identities, and treatmentsof applicantsand

participants considered by the committees; and

(6) Report any applicant who has been denied admission to the health professionals

assistance program to the applicable participating licensing board.

Section 6. That 8 36-2A-6 be amended to read as follows:

36-2A-6. Any applicant may access the diverston health professional s assistance program

by self-referral, board referral, or referral from another person or agency, such as an employer,
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coworker, or family member.

eommittee An evaluation of the admission appli cation shall be conducted by program personnel.

Thehealth professional s assi stance program personnel shall advisethe applicant of the program

requirements and the implications of noncompliance with-the-diversrorprogram and shall

secure the cooperation of the applicant with the diverston health professionals assistance

program. fverst it 3 appheantsw fase Any applicant

who refusesto cooperate with the giverston program admission evaluation shall be reported to

the applicable participating board for-diseiptinaryreview or entity.

Section 7. That 8 36-2A-7 be amended to read as follows:

36-2A-7. Admission to the diverston health professionals assistance program is available

to thelvidtatswho-are any person who isimpaired and:

(1) Hetd Holds licensure as a health care professional in this state;

(2) Arelsdigible for and in the process of applying for licensure as a health care
professional in this state; or

(3 Arels enrolled as a student in a program leading to licensure as a health care
professional.

Section 8. That § 36-2A-8 be amended to read as follows:

36-2A-8. The diversion eval uation committee may deny admission to the eiverston health

professional s assistance program if the applicant:

(1) Isnoteligiblefor licensurein this state;
(2) Diverted controlled substances for other than personal use;
(3) Creates too great a risk to the public by participating in the diversten health

professionals assistance program as determined by the dtverston evauation

committee and program personnel;
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(4) Has probtems—retated—to engaged in sexua misconduct basee—tipon—eriterta

serviee-committee—and-progranpersonnet that meets the criteria for denial of

admission established by the participating boards; or

(5) Hasbeenterminated from thi

program.

Section 9. That 8 36-2A-9 be amended to read as follows:

36-2A-9. The diverston health professionals assistance program theniteriig—services

participation componentsmay includereee i i Y requirements

for treatment and continuing care, work-site monitoring, practice restrictions, random drug
screening, support group participation, filing of reportsriecessary-to-tocumentecomptiance, and
other requirements as necessary for successful completion of the thdividuat-moenttoring health

professional s assistance program.

Section 10. That § 36-2A-10 be amended to read as follows:

36-2A-10. Each diverston health professional s assistance program participant shall pay an

initial participation fee set pursuant to 8 36-2A-14 aswell asall costs associated with physical,
psychosocial, or other related evaluations, ehemical-dependeney treatment, and random drug
screens.

Section 11. That § 36-2A-11 be amended to read as follows:

36-2A-11. The dtverston heath professionals assistance evauation committee may
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terminate an-rdfvidual's a person's participation in the etversion program based upon:
1)
—2—Failure to cooperate or comply with the program—nenttoringptan individualized

participation agreement; or

governngpracttee-act Violation of the practice act of the applicable health care

profession during participation in the program.

The dtversion evaluation committee shall report terminations basee-upoen-subeivtsions{2)

act to the applicabl e participating board-fer-disciphary review.

Section 12. That § 36-2A-12 be amended to read as follows:

36-2A-12. All records of eliversten health professional s assi stance program participantsare

confidential and are not subject to discovery or subpoena. Only authorized program personnel

and diversten health professional s assistance eval uation committee members may have access

to participant records unless the participant voluntarily provides for written release of the
information. A participating board may only have access to records of participants who were

referred by the board, who refused to cooperate with the diversion health professionals

assistance program, or who have been terminated by the diverston health professionals

assistance program in accordance with subelivision-36-2A-1H2)-or-36-2A-1H3):

shat-therdestroy-them 8 36-2A-11. Records shall be maintained in accordance with 8§ 36-2A-
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14.
Section 13. That § 36-2A-13 be amended to read as follows:
36-2A-13. Any person, agency, institution, facility, or organization making reports to the

participating board or ¢iversion health professional sassi stance program regarding an individual

suspected of practicing whileimpaired or reports of a participant's progress or lack of progress

in the diverston health professionals assistance program is immune from civil liability for

submitting a report in good faith to the diversion health professionals assistance program.

Membersand staff of the participating boards, giverston health prof essional sassi stance program

evaluation committees, and health professionals assistance program personnel acting in good

faith are immune from civil liability for any actions related to their duties under this chapter.
Section 14. That § 36-2A-14 be amended to read as follows:
36-2A-14. TheBoard of Nursing and the Board of M edical and Osteopathic Examiners, with
the approval of the other participating boards, may jointly promul gate rul es pursuant to chapter

1-26 for implementation of the diversion health professionals assistance program, including:

(1)) Committee structure and program personnel;
(2) Admission criteria;
(3) Criteriafor denial of admission;

(4 Moeniteringserviees Required participation components;

(5) Termination of participation and discharge criteria;

(6) Confidentiality and retention of program records;

(7) Statistteatreportsandranntal Annual evaluation of effectiveness of the program;
(8 Participation fees; and

(99  Procedures for establishing the annual budget and prorating program expenses.

Section 15. That § 36-2A-15 be amended to read as follows:
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36-2A-15. The diversten health professionals assistance program expenses to be borne by

each participating board shall be determined by the diverston health professionals assistance

program service committee




