State of South Dakota

EIGHTY-NINTH SESSION

LEGISLATIVE ASSEMBLY, 2014
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400V 0246
HouseE BILL No. 1053

Introduced by: The Committee on Commerce and Energy at the request of the Department
of Labor and Regulation

FOR AN ACT ENTITLED, An Act to revise certain provisions regarding the regulation of
insurance rating organizations.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKOTA:
Section 1. That § 58-24-12 be amended to read as follows:

58-24-12. Aninsurer may satisfy itsobligation to make steh filings pursuant to this chapter

by-becoming:
(1) Becomingamember of, or asubscriber to, alicensed rating organi zation which that
makes steh filingsand-by-adthortzthg;,_and
(2)  Authorizing the director to accept sueh filings on its behal f:previded-thatrething.
Nothing contained in this chapter shal may be construed asrequiring any insurer to become
amember of or a subscriber to any rating organization.
Section 2. That § 58-24-35 be amended to read as follows:
58-24-35. A corporation, unincorporated association, partnership, ef individual, or any other

legal business entity, whether located within or outside this state, may make-appticattor-to-the

director apply for alicense as arating organi zation fer-suehkindsof-tisaranceor-subdivison
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therewith by providing the following information in its application:

(1) A copy of its governing documents, to include its constitution, tts articles of

agreement or association, ettts certificate of incorporation, ane-of-its bylaws, rules,
and regul ations-governthg-the-conduct ofttsbustiess, as applicable;

(2)  Alist of its members and subscribers,

(3 Thename and address of aresident of this state upon whom notices or orders of the
director or process affecting such rating organization may be served; and

(4) A statement of its qualifications as a rating organization;_and

(5) A statement specifying the kind of insurance, or subdivision, class, or part of risk or

combination thereof for which the rating organization intends to be licensed.

Section 3. That 8§ 58-24-36 be amended to read as follows:

58-24-36. If the director finds that the applicant is competent, trustworthy, and otherwise

qualified to act as a rating organization and that tts-eenstitttion,—artictes-of-agreement-or

eonddctof-tsbustess the contents of its application conform to the requirements of law, ke

shalt the director may issue a license specifying the kinds of insurance, or subdivisions or

classes of risks or parts or combinations thereof for which the applicant is authorized to act as
arating organization. Every-stueh Each application shall be granted or denied inwholeor in part
by the director within sixty days of the date of its filing with him the director.

Section 4. That § 58-24-37 be amended to read as follows:

58-24-37. teensesEach licenseissued pursuant to § 58-24-36 shahrematiremainsin effect
for three years unless soener suspended or revoked by the director. The license fee for sard

Heense-shal-be any applicant pursuant to this chapter is twenty-five dollars.
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Section 5. That § 58-24-38 be amended to read as follows:
58-24-38. tieenses Any licenseissued pursuant to § 58-24-36 may be suspended or revoked
by the director, after hearing upon notice, thrthe-event if the rating organization ceases to meet

thetegttrementsof-sare-sectton any requirement of this chapter, including the requirements of

initial licensure.

Section 6. That § 58-24-39 be amended to read as follows:
58-24-39. Every Each rating organization shall notify the director promptly of every any

changein:

served i nformation from what was provided initsapplication pursuant to § 58-24-35.

Section 7. That 8§ 58-24-40 be amended to read as follows:

58-24-40. Subject to rules and regul ations wi€h of the rating organization that have been

approved by the director as reasonable, each rating organization shall permit any insurer; that

is not amember; to be asubscriber to itsrating servicesfor any kind of insurance;subediviston;

or-class-of risk-or-a-part-or-combtnation-thereof for which it is agthertzed-to-act-as-arating
organtzation licensed. Notice of any proposed ehangesti-suehrutes-and-regutations change to

arule shall be given to subseribers each subscriber. Each rating organization shall furnish its

rating services without discrimination to tts—+members—and—subseribers each member and

subscriber.
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Section 8. That § 58-24-41 be amended to read as follows:

58-24-41. Fhe Any subscriber, member, or insurer may request ahearing held by thedirector

to determine the reasonableness of any rule or regulation of a rating organization in its

application to subseribers; each subscriber or therefusal of any rating organization to admit an

insurer as asubscriber;. The hearing shall;

bereviewed by the-director-at-ahearthg be held upon at least ten days written notice to such

rating organization and to each subscriber or insurer pursuant to chapter 1-26. If the director

findsthat sdeh the rule er+egutation is unreasonable in its application to subscribers, ke or that

an insurer is denied subscription without justification, the director shall order that steh therule

or+egutation-shalt is not be applicable to subscribers or that the insurer is to be admitted as a

subscriber, as applicable.

Section 9. That § 58-24-42 be amended to read as follows:

subseriber—+H-hefindsthat-the action of the rating organization was justified-he, the director

shall make issue an order affirming its action.

Section 10. That § 58-24-44 be amended to read as follows:

58-24-44. Any rating organization may provide for the examination of policies, daily
reports, binders, renewal certificates, endorsements, or other evidences of insurance, or the
cancellation thereof, and may make reasonable rules governing their submission. Sueh+utes

Rules shall contain aprovision that trtheevent if any insurer does not withia-sixty-elays furnish
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satisfactory evidence to the rating organization of the correction of any error or omission
previously called to its attention by the rating organi zati on;+t-shaH-be-the-tuty-of within sixty
days, the rating organization to shall notify the director thereof. All information so submitted

for examination shalbe under this section is confidential.

Section 11. That § 58-24-45 be amended to read as follows:

58-24-45. No rating organization shalt may adopt any rule the effect of which would beto
prohibit or regulate the payment of dividends, savings, or unabsorbed premium depositsallowed
or returned by insurers to their policyholders, members, or subscribers.

Section 12. That § 58-24-45.1 be amended to read as follows:

58-24-45.1. Aninsurer may market insurance through agroup insurance or mass marketing
plan, franchise, or blanket policy for any line of insurance regulated under this chapter;provided

(1) Theinsured group wasnot formed solely for the purpose of purchasinginsuranceantd

that-the; and

(2) Thepremiumispaid or collected by-an:

(@ Anemployer, labor union, or thetrustee of afund established by the employer
or labor union; the

(b) The trustee of a fund established by two or more employers in the same
industry, or related industries; two

(¢)  Twoor morelabor unionsor an association which has have been in existence
for one or more years and which kas have a constitution and bylaws;, or a

(d) A wirelesstelecommunications provider fromits customersand the premium
isfor insurance covering wirel ess telecommuni cations equipment.

Section 13. That § 58-24-47 be amended to read as follows:
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58-24-47. Any member or subscriber to a rating organization may appeal to the director
from the action or decision of sueh the rating organization in approving or rejecting any
proposed change in or addition to the filings of steh the rating organization;-ane-the. The
director shall, after ahearing held upon not |ess than ten days written noticeto the appellant and
to sueh the rating organization, issue an order approving the action or decision of the rating
organization or, ta-the-eventhe if the director finds that sdeh the action or decision was
unreasonable, issue an order directing the rating organization to make an addition to itsfilings
on behalf of itsmembersand subscribers, in amanner consistent with khisthe director'sfindings
within a reasonable time after the issuance of sdeh the order.

Section 14. That § 58-24-48 be amended to read as follows:

58-24-48. If sueh an appeal under 8§ 58-24-47 is based upon the failure of the rating

organization to make afiling on behalf of steh the member or subscriber, which isbased on a
system of expense provisionswhich differs, in accordance with the right granted in § 58-24-8,
from the system of expense provisionsincluded in afiling made by the rating organization, the
director shall, if ke the director grants the appeal, order the rating organization to make the
requested filing for use by the appellant. In deciding saeh the appeal the director shall apply the
standards set forth in 88§ 58-24-5 to 58-24-9, inclusive.

Section 15. That § 58-24-53 be amended to read as follows:

58-24-53. Every Each group, association, or other organization of insurers, whether located
within or outside this state, which assists insurers which make their own filings or rating
organizations in rate-making, by the collection and furnishing of 10ss or expense statistics, or
by the submission of recommendations, but which does not makefilingsunder thischapter shall

be knoewn subject to licensure pursuant to this chapter as an advisory organization.

Section 16. That § 58-24-54 be amended to read as follows:
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58-24-54. Every Each advisory organization shall file with the director:

—4)—~Amn the requirements of § 58-24-35 and an agreement that the director may examine

sueh the advisory organization in accordance with the provisions of § 58-24-59.

Section 17. That § 58-24-55 be amended to read as follows:

58-24-55. If—afterahearing; the director finds that the-furratshing-of-sdeh an advisory

organization has furnished information or assistance that involves any act or practicewhichis

unfair or unreasonable or otherwise inconsistent with the provisions of this chapter, ke the
director may issue awtitten an order specifying in what respect such act or practiceisunfair or
unreasonable or otherwise inconsistent with the provisions of this chapter, and requiring the
discontinuance of such act or practice.

Section 18. That § 58-24-56 be amended to read as follows:

58-24-56. No insurer whieh that makesits own filings or any rating organization shat that

submits filings with the division may support its filings by statistics or adopt rate-making

recommendations; furnished to it by an advisory organi zation which hasnot complied with § 58-

24-54 or with an order of thedirector involving sueh statistics or recommendationsissued under

§ 58-24-55. If the director finds steh an insurer or rating organization to bein violation of this

section ke the director may issue an order requiring the discontinuance of steh the violation.
Section 19. That § 58-24-58 be amended to read as follows:

58-24-58. If, after ahearing, thedirector findsthat any activity or practice of any sueh group;
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assoctatton; orotherorgantzation identified in 8§ 58-24-57 isunfair or unreasonable or otherwise

inconsistent with the provisions of this chapter, ke the director may issue a-witten an order
specifying in what respect sueh the activity or practice is unfair or unreasonable or otherwise
inconsistent with the provisions of this chapter and requiring the discontinuance of sueh the
activity or practice.

Section 20. That § 58-24-59 be amended to read as follows:

58-24-59. Fhe As often as the director deems necessary, the director shal-atteast-once

examine each rating organization

licensed in this state as provided in 88 58-24-35 to 58-24-39, inclusive,antHhemayasoftenas

each advisory
organization referred to in 8§ 58-24-53, and ef each group, association, or other organization
referred to in 8§ 58-24-57. The cost of any steh examination shall be paid by the rating
organi zation, advisory organization, or group, association or other organization examined. The
officers, manager, agents, and empl oyees of sdeh therating organization, advisory organization,
or group, association, or other organization may be examined at any time under oath and shall
exhibit all books, records, accounts, documents, or agreements governing its method of
operation. In lieu of any-sueh-examtnation the above, the director may accept the report of an

examination made by theinsurance supervisory official of another state. No rating organization

examined may be reimbursed from the examination fund.

Section 21. That § 58-24-61 be amended to read as follows:
58-24-61. The director may, if ke the director finds that any person or organization has

violated any provision of this chapter, tmpese issue an order which imposes a penalty of not

more than fifty five hundred dollars for each sueh violation, but if ke the director finds sueh a

violation to be willful ke the director may impose a penalty of not more than five hundred
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thousand dollars for each saeh violation. Saeh The penalties may be in addition to any other

penalty provided by law or order of the director issued pursuant to this chapter.

Section 22. That § 58-24-62 be amended to read as follows:

58-24-62. The director may suspend the license of any rating organization or insurer whieh

that failsto comply with an order of the director withirrthe-timetimited-by-such-order-or-any

t after the time prescribed

for an appeal therefrom has expired or tH-ar-appeat-hasbeentaken;tntH-sueh the order hasbeen
affirmed on appeal. The director may determine when a suspension of license shattbecome

becomes effective-aneHt-shatremarn. Any suspension remainsin effect for the period fixed by

the director, or until the order upon which
sueh the suspension is based is modified, rescinded, or reversed.

Section 23. That § 58-24-64 be amended to read as follows:

58-24-64. Any insurer or rating organization aggrieved by any order or decision of the
director made without a hearing, may, within thirty days after notice of the order to the insurer
or organization, make written request to the director for a hearing thereon. The director shall

hear-sueh-party-or-parttes i ssue a notice of hearing pursuant to chapter 1-26 within twenty days

after receipt of sueh arequest and shall give not lessthan ten days written notice of thetimeand
place of the hearing. Within areasonable time after sueh the hearing the director shall affirm,
reverse, or modify histhedirector'spreviousaction, specifying htsthe reasonstherefor. Pending
sueh the hearing and decision thereon the director may suspend or postpone the effective date

of his the director's previous action.



