
State of South Dakota
EIGHTY-NINTH SESSION

LEGISLATIVE ASSEMBLY, 2014

400V0289
SENATE BILL  NO.  36

Introduced by: The Committee on Transportation at the request of the Department of
Transportation

FOR AN ACT ENTITLED, An Act to transfer the functions of the South Dakota Railroad1

Authority to the South Dakota Railroad Board.2

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKOTA:3

Section 1. That § 49-16B-2 be amended to read as follows:4

49-16B-2. Terms used in this chapter mean:5

(1) "Authority," the South Dakota Railroad Authority "Board," the South Dakota6

Railroad Board;7

(2) "Railroad facilities," or "facilities," all property either real, personal, or mixed used8

or useful in the conduct of railroad services.9

Section 2. That § 49-16B-3 be repealed.10

49-16B-3. There is created the South Dakota Railroad Authority, a body corporate and11

politic, to consist of seven members appointed by the Governor. No person may be appointed12

to the authority who is an elected official of the State of South Dakota or any subdivision13

thereof. The authority shall annually choose a chairperson from its membership.14

Section 3. That § 49-16B-4 be repealed.15
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49-16B-4. The authority shall be attached to the Bureau of Finance and Management for1

reporting purposes but shall exercise all its prescribed functions, including administrative2

functions. The authority shall submit such records, information, and reports in the form and at3

such times as required by the commissioner of finance and management, except that the4

authority shall report at least annually.5

Section 4. That § 49-16B-5 be repealed.6

49-16B-5. All appointments to the authority shall be made for a four-year term. Each7

member's term of office shall expire on the appropriate third Monday in January, but the8

member shall continue to hold office until a successor is appointed and qualified. Any vacancy9

in the authority shall be filled by appointment in the manner prescribed for appointments for full10

terms. A majority of the authority is required to take official action.11

Section 5. That § 49-16B-6 be repealed.12

49-16B-6. Each member shall, before entering upon the duties of office, take and subscribe13

the constitutional oath of office and give bond in the penal sum of twenty-five thousand dollars14

conditioned upon the faithful performance of the member's duties. The oath and bond shall be15

filed in the Office of the Secretary of State.16

Section 6. That § 49-16B-7 be repealed.17

49-16B-7. The members of the authority shall be paid their per diem compensation and18

reimbursed expenses as set pursuant to § 4-7-10.4.19

Section 7. That § 49-16B-8 be repealed.20

49-16B-8. The authority may employ agents and employees necessary to carry out the duties21

and purposes of the authority.22

Section 8. That § 49-16B-9 be repealed.23

49-16B-9. The authority may have and use a common seal and alter the same at pleasure.24
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Section 9. That § 49-16B-10 be amended to read as follows:1

49-16B-10. For the purpose of developing the resources and improving the economic2

facilities of the state, the authority board may engage in works of internal improvement and may3

own and conduct proper business enterprises through:4

(1) Planning, establishing, acquiring, developing, constructing, purchasing, enlarging,5

maintaining, equipping, and protecting railroads and railroad facilities, including6

railroad rolling stock. For such purposes the authority board may acquire, by7

purchase, gift, devise, lease, or condemnation real or personal property or any interest8

therein;9

(2) Conducting continuous studies into the need for such facilities; and10

(3) Serving the Legislature by making reports and recommendations concerning the11

providing of such facilities.12

Section 10. That § 49-16B-11 be amended to read as follows:13

49-16B-11. The authority board shall obtain estimates of the cost of any project it deems14

necessary or convenient and shall formulate and recommend a list of projects. The authority15

board shall present a report including its recommendations, proposed projects and estimated16

costs to the Legislature not later than the first day of November immediately preceding the17

convening of a regular session of the Legislature if the authority board has any recommendation18

or proposed project. In recommending projects to be undertaken, the authority board may not19

deviate from the priority listing of projects submitted by the Department of Transportation.20

Section 11. That § 49-16B-12 be amended to read as follows:21

49-16B-12. Any department, board, commission, agency, or officer of the state may transfer22

jurisdiction of or title to any property under its or the officer's control to the authority board if23

the transfer is approved, in writing, by the Governor, as being advantageous to the state.24
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Section 12. That § 49-16B-13 be amended to read as follows:1

49-16B-13. To accomplish projects of the kind listed in § 49-16B-10 the authority board2

may acquire by purchase, condemnation, including the power of condemnation in accordance3

with chapters 21-35 and 31-19, including the eminent domain and declaration of taking sections4

therein, gift or otherwise. The authority board may construct, maintain, and equip railroad5

facilities as the Legislature by law declares to be in the public interest. In the course of such6

activities, the authority board may acquire property of any kind and description, whether real,7

personal or mixed, by gift, purchase, or otherwise. The authority board may also acquire real8

estate of the State of South Dakota controlled by any officer, department, board, commission,9

or other agency of the state, the jurisdiction of which is transferred by the officer, department,10

board, commission, or other agency, to the authority board.11

Section 13. That § 49-16B-13.1 be amended to read as follows:12

49-16B-13.1. The authority board shall receive approval for all proposed expenditures from13

the South Dakota State Railroad Board and the Governor.14

Section 14. That § 49-16B-14 be amended to read as follows:15

49-16B-14. The Department of Transportation shall prepare or review and approve plans16

and specifications for and have supervision over any project to be undertaken by the authority17

board.18

Section 15. That § 49-16B-15 be amended to read as follows:19

49-16B-15. To accomplish projects of the kind listed in § 49-16B-10, the authority board20

may execute leases of facilities and sites to, and charge for the use of any such facilities and21

sites by the Department of Transportation or other lessee. Leases may be entered into22

contemporaneously with any financing to be done by the authority board and payments under23

the terms of a lease shall begin at any time after execution of any lease.24
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Section 16. That § 49-16B-16 be amended to read as follows:1

49-16B-16. Leases may be:2

(1) Upon such terms, conditions, and rentals as in the judgment of the authority board3

are in the public interest; or4

(2) For a term of one year, with an option in the lessee to extend the term of the lease for5

a term of one year from the expiration of the original term of the lease and for one6

year from the expiration of each extended term of the lease, until the original term7

of the lease has been extended for a total number of years to be agreed upon by the8

parties at a rental which, if paid for the original term and for each of the full number9

of years for which the term of the lease may be extended, will amortize the total cost10

of the project financed.11

The rental shall be paid at such times as the parties to the lease agree.12

Section 17. That § 49-16B-19 be amended to read as follows:13

49-16B-19. Leases to the Department of Transportation shall contain the provision that rents14

under the leases are payable solely from appropriations to be made by the Legislature for the15

payment of rent under the leases may not exceed an amount sufficient to pay principal of and16

interest on the bonds and a proportion of the administrative expenses of the authority board as17

provided for by each lease, and such reserves as may be provided in the resolutions of issuance.18

Section 18. That § 49-16B-20 be amended to read as follows:19

49-16B-20. The authority board may, in the event of nonpayment of rents reserved in such20

the leases, maintain and operate the facilities and sites or execute leases of the facilities and sites21

to others for any suitable purposes.22

Section 19. That § 49-16B-21 be amended to read as follows:23

49-16B-21. The charges, fees, or rentals established by the authority board for the use of any24
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facilities acquired, constructed, completed, or equipped in whole or in part with the proceeds1

of the bonds or instruments issued as provided in this chapter and leased to lessees other than2

the Department of Transportation shall be sufficient at all times to pay maintenance and3

operation costs for the facilities (unless under a lease maintenance and operation costs are4

otherwise provided for), principal of and interest on the bonds and a proportion of the5

administrative expenses of the authority board as provided for by each lease, and such reserves6

as may be provided in the resolutions of issuance and may provide for conveyance of the7

facilities to the lessee at the conclusion of the term of the lease.8

Section 20. That § 49-16B-22 be amended to read as follows:9

49-16B-22. All property owned by the authority board is exempt from taxation.10

Section 21. That § 49-16B-23 be amended to read as follows:11

49-16B-23. The authority board may at one time, or from time to time, provide by resolution12

for the issuance of negotiable revenue bonds for the purpose of paying all or any part of the cost13

of one or combination of projects. However, no revenue bonds may be sold to raise the funds14

for payment of such project until after the Legislature by law declares the same to be in the15

public interest.16

Section 22. That § 49-16B-24 be amended to read as follows:17

49-16B-24. To accomplish projects of the kind listed in § 49-16B-10, the authority board18

may borrow money and issue and sell bonds in such amount or amounts as the authority board19

may determine for the purpose of acquiring, improving or equipping any such facility; refund20

and refinance the same from time to time as often as advantageous and in the public interest to21

do so; and pledge any and all income of such authority board, and any revenues derived by the22

authority board from such facilities, or any combination thereof, to secure the payment of such23

bonds and redeem such bonds. All such bonds shall be subject to the provisions of §§ 49-16B-24
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25 to 49-16B-30, inclusive.1

Section 23. That § 49-16B-25 be amended to read as follows:2

49-16B-25. Bonds or notes of the authority board shall be authorized by resolution of the3

authority board and may be issued under the resolution or under a trust indenture or other4

security agreement, in one or more series. The bonds or notes shall bear such date or dates,5

mature at such time or times, bear interest at such rate or rates, be in such denominations, be in6

such form, either coupon or registered, carry such conversion, exchange and registration7

privileges, have such rank or priority, be executed in such manner, be payable in such medium8

of payment at such place or places within or outside the state, be subject to such terms of9

redemption with or without premium, and contain or be subject to such other terms as the10

resolution, trust indenture or security agreement may provide. The bonds or notes may not be11

restricted by any other law limiting amounts, maturities, interest rates, or other terms or12

obligations of public agencies or private persons.13

Section 24. That § 49-16B-26 be amended to read as follows:14

49-16B-26. Such The bonds shall be payable solely and only from:15

(1) Income to be derived from rental leases as provided in §§ 49-16B-15 to 49-16B-21,16

inclusive; and17

(2) Revenues to be derived by the authority board from the operation of such facilities18

acquired, constructed, improved, or equipped in whole or in part with the proceeds19

of such bonds.20

Section 25. That § 49-16B-27 be amended to read as follows:21

49-16B-27. Bonds shall be executed by officers of the authority board as shall be designated22

by the authority board, and shall be registered by the state auditor of the State of South Dakota.23

Any bonds bearing the signature of officers in office at the date of signing thereof shall be valid24
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and binding for all purposes, notwithstanding that before delivery thereof any or all persons1

whose signature appears thereon shall have ceased to be officers.2

Section 26. That § 49-16B-28 be amended to read as follows:3

49-16B-28. Each bond shall state upon its face that it is payable solely from revenues4

derived by the authority board from the operation of facilities acquired, constructed, improved,5

or equipped in whole or in part with the proceeds of the sale of such bonds, including income6

to be derived from rental leases as provided in §§ 49-16B-15 to 49-16B-21, inclusive. Each7

bond shall state upon its face that it does not constitute an obligation of the State of South8

Dakota within the meaning of any provisions of the Constitution or statutes of the State of South9

Dakota.10

Section 27. That § 49-16B-29 be amended to read as follows:11

49-16B-29. Nothing in this chapter authorizes the authority board or any department, board,12

commission, or other agency to create an obligation of the State of South Dakota within the13

meaning of the Constitution or statutes of South Dakota.14

Section 28. That § 49-16B-31 be amended to read as follows:15

49-16B-31. In addition to the permanent financing authorized by §§ 49-16B-23 to 49-16B-16

30, inclusive, the authority board may borrow money and issue interim notes in evidence thereof17

for any of the projects, or to perform any of the duties authorized under this chapter, and in18

addition may borrow money and issue interim notes for planning, design, and engineering19

services, acquisition of land, purchase of equipment, movable or otherwise as set forth in §§ 49-20

16B-32 to 49-16B-39, inclusive.21

Section 29. That § 49-16B-32 be amended to read as follows:22

49-16B-32. Whenever If the authority board deems it advisable and in the interests of the23

authority board to borrow funds temporarily for any of the purposes enumerated in § 49-16B-31,24
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the authority board may from time to time, and pursuant to appropriate resolution, issue interim1

notes to evidence such the borrowings, including funds for the payment of interest on such the2

borrowings and funds for all necessary and incidental expenses in connection with any of the3

purposes provided for by this section and this chapter until the date of the permanent financing.4

Any resolution authorizing the issuance of such the notes shall describe the project to be5

undertaken and shall specify the principal amount, rate of interest and maturity date, but not to6

exceed five years from date of issue, and such other terms as may be specified in such the7

resolution. However, the time of payment of any such notes may be extended for a period of not8

exceeding three years from the maturity date thereof of the notes.9

Section 30. That § 49-16B-33 be amended to read as follows:10

49-16B-33. The authority board may provide for the registration of the notes in the name of11

the owner either as to principal alone, or as to both principal and interest, on such terms and12

conditions as the authority board may determine by the resolution authorizing their issue of the13

notes. The notes shall be issued from time to time by the authority board as funds are borrowed,14

in the manner the authority board may determine.15

Section 31. That § 49-16B-34 be amended to read as follows:16

49-16B-34. Interest on the notes may be made payable semiannually, annually or at maturity17

on a schedule determined by the issuer. The notes may be made redeemable, prior to maturity,18

at the option of the authority board, in the manner and upon the terms fixed by the resolution19

authorizing their issuance of the notes.20

Section 32. That § 49-16B-35 be amended to read as follows:21

49-16B-35. The notes may be executed in the name of the authority board by the chairman22

chair of the authority board or by any other officer or officers of the authority board as the23

authority board by resolution may direct, shall be attested by the secretary or such other officer24
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or officers of the authority board as the authority board may by resolution direct, and be sealed1

with the authority's board's corporate seal.2

Section 33. That § 49-16B-36 be amended to read as follows:3

49-16B-36. All such notes and the interest thereon may be secured by a pledge of any4

income and revenue derived by the authority board from the project to be undertaken with the5

proceeds of the notes, after deducting from such the income and revenue any reasonable and6

necessary maintenance and operation expenses, and shall be payable solely from the proceeds7

to be derived from the sale of any revenue bonds for permanent financing authorized to be8

issued under §§ 49-16B-23 to 49-16B-30, inclusive, and from the property acquired with the9

proceeds of the notes.10

Section 34. That § 49-16B-37 be amended to read as follows:11

49-16B-37. The authority board, in order further to secure the payment of the interim notes,12

may make any other or additional covenants, terms and conditions not inconsistent with the13

provisions of §§ 49-16B-13 and 49-16B-15, and do any and all acts and things as may be14

necessary or convenient or desirable in order to secure payment of its the interim notes, or, in15

the discretion of the authority board, as will tend to make the interim notes more acceptable to16

lenders, notwithstanding that the covenants, acts, or things may not be enumerated herein.17

However, nothing contained in this section authorizes the authority board to secure the payment18

of the interim notes out of property or facilities, other than the facilities acquired with the19

proceeds of the interim notes, and any net income and revenue derived from the facilities and20

the proceeds of revenue bonds.21

Section 35. That § 49-16B-39 be amended to read as follows:22

49-16B-39. Contemporaneously with the issue of revenue bonds as provided by this chapter,23

all interim notes, even though they the notes may not then have matured, shall be paid, both24
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principal and interest to date of payment, from the funds derived from the sale of revenue bonds1

for the permanent financing and such interim notes shall be surrendered and canceled, or the2

proceeds at the sale of said the bonds, excepting the accrued interest received, shall be used to3

purchase direct obligations of the United States of America so long as such obligations will4

mature at such time or times, with interest thereon or the proceeds received therefrom, to5

provide funds adequate to pay when due or called for redemption prior to maturity the notes to6

be refunded, together with the interest accrued thereon and any redemption premium due7

thereon, and such proceeds or obligations of the United States of America shall, with all other8

funds legally available for such purpose, be deposited in escrow with a banking corporation, or9

national banking association, located in and doing business in the State of South Dakota, with10

power to accept and execute trusts, or any successor thereto, which is also a member of the11

federal deposit insurance corporation and of the federal reserve system, to be held in an12

irrevocable trust solely for and until the payment and redemption of the notes so to be refunded,13

and any balance remaining in said escrow after the payment and retirement of the notes to be14

refunded shall be returned to said authority board to be used and held for use as revenues15

pledged for the payment of said refunding bonds.16

Section 36. That § 49-16B-40 be amended to read as follows:17

49-16B-40. No member, officer, agent, or employee of the authority board, nor any other18

person who executes interim notes, may be held liable personally by reason of the issuance19

thereof of the notes.20

Section 37. That § 49-16B-41 be amended to read as follows:21

49-16B-41. The gross total income derived by the authority board from:22

(1) The sale of bonds;23

(2) Charges, fees, or rentals; and24
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(3) All other revenue derived from any project undertaken pursuant to this chapter;1

shall be paid to the treasurer of the State of South Dakota or to a trustee under a resolution, trust2

indenture or other security agreement. The income shall beheld be held by the state treasurer or3

a trustee in trust for the purposes of this chapter, in a special fund known as the railroad4

authority board fund. In all cases, the state treasurer shall be ex officio custodian of such the5

fund. Disbursements shall be made from such the fund upon the order of the authority board.6

Section 38. That § 49-16B-42 be amended to read as follows:7

49-16B-42. The authority board shall keep account of the gross total income derived from8

each separate project or any combination thereof undertaken pursuant to this chapter.9

Disbursements from a given account in the railroad authority board fund shall be ordered by the10

authority board only for the payment of:11

(1) The principal of and interest on the bonds issued for each project, or combination12

thereof;13

(2) The cost of maintenance and operation of the facility or facilities, unless otherwise14

provided for; and15

(3) Any other purposes set forth in the resolution authorizing the issuance of said the16

bonds.17

Section 39. That § 49-16B-43 be amended to read as follows:18

49-16B-43. To accomplish projects of the kind listed in § 49-16B-10, the authority board19

shall convey property, without charge, to the Department of Transportation if and when all debts20

which have been secured by the income from the property have been paid. In addition, the21

railroad authority board may, prior to the payment of all debts secured by such property, convey22

property to the state or its subdivisions for public purposes or improvements, if the sale of23

secured property is made only after a finding by the railroad authority board that the sale does24
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not materially or adversely affect the interests of secured creditors and if the proceeds from any1

sale shall be are used to reduce or provide for the payment of any outstanding debt.2

Section 40. That § 49-16B-44 be amended to read as follows:3

49-16B-44. An accurate record shall be kept of the rental payments under each lease entered4

into by the authority board or Department of Transportation. If the rentals applicable to each5

project or facility, or any combination thereof, constructed, completed, improved, and equipped6

are paid, in amounts sufficient to amortize and pay the principal of and interest upon the total7

principal amounts of bonds of the authority board issued to pay the cost of each project or8

facility, including maintenance and operation expenses and that proportion of the administrative9

expense of the authority board as provided for by each lease, the property shall, except as may10

be otherwise provided in a lease, be conveyed without charge to the State of South Dakota.11

Section 41. That § 49-16B-46 be amended to read as follows:12

49-16B-46. The authority board may enter into contracts regarding any matter connected13

with any corporate purpose within the objects and purposes of this chapter.14

Section 42. That § 49-16B-47 be amended to read as follows:15

49-16B-47. To accomplish projects of the kind listed in § 49-16B-10, the authority board16

may adopt all necessary bylaws, rules, and regulations for the conduct of the business and affairs17

of the authority board, and for the management and use of facilities and sites acquired under the18

powers granted by this chapter.19

Section 43. That § 49-16C-2 be amended to read as follows:20

49-16C-2. Upon approval of a proposed expenditure as provided for in § 49-16B-13.1, the21

Governor shall order the approved amount of money transferred from the railroad trust fund to22

the railroad authority board fund.23

Section 44. That § 49-16A-43.2 be amended to read as follows:24
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49-16A-43.2. Prior to any sale of railroad property, except to the South Dakota Railroad1

Authority Board or to another railroad, the owner of such the property shall publish a notice that2

such the property is to be sold. The notice shall be published in the official newspaper of the3

political subdivision where such the property is located. The notice shall be published at least4

once each week for at least two consecutive weeks. A copy of the notice shall also be mailed5

to each lessee of such the property by certified mail at least two weeks prior to such the sale.6

The notice shall contain a description of the property to be sold and the location for information7

concerning the sale.8

Section 45. That § 1-44-18 be amended to read as follows:9

1-44-18. The Department of Transportation shall conduct research on basic railroad10

problems, plan and assist in the development of rail transportation, develop and maintain a11

federal-state relationship of programs relating to railroads, assist any public or private agency12

or corporation in coordinating railroad services with those of other transportation modes,13

recommend, prepare, and review plans and specifications for any project undertaken by the14

South Dakota Railroad Authority Board, and arrange for and coordinate rail service over any15

properties and facilities acquired, leased, or controlled by the State of South Dakota Railroad16

Authority Board.17

Section 46. That § 1-44-21 be amended to read as follows:18

1-44-21. Notwithstanding the provisions of this chapter, the railroad authority board or the19

Department of Transportation may not purchase or contract to purchase any railroad rolling20

stock without the prior specific approval of the Legislature.21

Section 47. That § 1-44-26 be repealed.22

1-44-26. At least one member, in the opinion of the Governor, shall be a person experienced23

in or having a favorable reputation for skill, knowledge, and experience in business24
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management. At least one member, in the opinion of the Governor, shall be a person1

experienced in or having a favorable reputation for skill, knowledge, and experience in the2

operation of railroad service. At least one member, in the opinion of the Governor, shall be a3

person experienced in or having a favorable reputation for skill, knowledge, and experience in4

private or public finance. At least one member, in the opinion of the Governor, shall be a person5

experienced in or having a favorable reputation for skill, knowledge, and experience in6

marketing. At least one member of the commission shall be, in the opinion of the Governor, a7

person who is a user of rail service. Two members shall be from the public at large.8

Section 48. That § 2-6-14 be amended to read as follows:9

2-6-14. An interim joint bonding committee, established pursuant to the rules of the10

Legislature, shall review the operations, programs, accomplishments, and financial status of the11

South Dakota Housing Development Authority, the South Dakota Health and Educational12

Facilities Authority, the South Dakota Building Authority, the South Dakota Conservancy13

District, the South Dakota Railroad Authority Board, and any other agency, board, or14

commission authorized to conduct statewide programs in the State of South Dakota and to issue15

bond and note indebtedness.16

Section 49. That § 43-30-16 be amended to read as follows:17

43-30-16. Conveyances of railroad property to or by the South Dakota railroad authority18

Railroad Board, the state or any of its subdivisions, including the conveyance of railroad19

rights-of-way, or any portion thereof, which are described by individual or cumulative metes and20

bounds descriptions or which are described by points of beginning and termination, railroad21

mileposts, railroad engineering survey station numbers, and right-of-way and track maps, are22

exempt from the provisions of chapter 11-3 and chapter 43-21. However, copies of right-of-way23

or track maps describing conveyances of railroad property to or by the South Dakota Railroad24
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Authority Board, the state or any of its subdivisions, including the conveyance of linear railroad1

rights-of-way, or any portion thereof, shall be furnished to the director of equalization in each2

county wherein such the conveyances shall be filed of record.3

Section 50. That § 43-30-7 be amended to read as follows:4

43-30-7. For the purpose of this chapter, the fact of possession of real property referred to5

in § 43-30-1 may be shown of record by one or more affidavits containing the legal description6

of the real property referred to and show that the record titleholder is upon the date thereof in7

possession of the real property. The register of deeds shall record such the affidavit or affidavits8

at length in miscellaneous records of his the county. No such affidavits of possession may be9

filed as to any lands before the expiration of twenty-three years from recording of deed of10

conveyance or other instrument of conveyance under which title is claimed, or before one year11

after July 1, 1957, whichever event is the latest in point of time, to any land as to which claim12

under the provisions of § 43-30-5 has been filed. The legal description of the real property13

contained in affidavits of possession for railroad property and linear railroad rights-of-way14

acquired by the South Dakota Railroad Authority Board, the state, or any of its subdivisions may15

be made by reference to and incorporation of filing information of previous conveyances and16

other documents of title filed of record in the county where the real property is located.17


