State of South Dakota

NINETY-FIRST SESSION
LEGISLATIVE ASSEMBLY, 2016

193X0404 SENATE HEALTH AND HUMAN SERVICES
ENGROssED No. HB 121203072016

Introduced by: RepresentativesHunt, Bolin, Deutsch, DiSanto, Greenfield (Lana), Haugaard,
Hunhoff (Jean), Langer, Latterell, Marty, Munsterman, Novstrup (Al),
Rounds, Stalzer, Steinhauer, Stevens, and Verchio and Senators Greenfield
(Brock), Ewing, Haggar (Jenna), Heineman (Phyllis), Hunhoff (Bernie),
Jensen (Phil), Monroe, Novstrup (David), Rusch, and Van Gerpen

1 FORAN ACT ENTITLED, An Act to revise requirements related to pregnancy help centers.
2 BEITENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKOTA:

3 Section 1. That § 34-23A-58.1 be amended to read:

4 34-23A-58.1. On or before January 2, 2013, each pregnancy help center which has been
5 placed ontheregistry of pregnancy help centers maintained by the Department of Health before
6 January 1, 2012, as acondition to remain on the state registry of pregnancy help centers, shall

7  submit a supplemental affidavit that certifies that:

8 (1) It hasavailable either on staff, or pursuant to a collaborative agreement, alicensed

9 counselor, or licensed psychologist, or licensed certified social worker, or licensed
10 social worker, or licensed nurse, or licensed marriage and family therapist, or
11 licensed physician, to provide the counseling related to the assessment for coercion
12 and the associated imparting of information described in 88 34-23A-53 to 34-23A-62
13 34-23A-59.2, inclusive; and
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(2) It shall strictly adhere to the confidentiality requirements set forth in 88 34-23A-53
to 34-23A-62 34-23A-59.2, inclusive.
Section 2. That § 34-23A-59.1 be amended to read:
34-23A-59.1. Any pregnancy help center listed on the Department of Health registry of
pregnancy help centers prior to January 1, 2012, shall, beginning on January 1, 2013, have
available either on staff or pursuant to a collaborative agreement, a licensed counselor, or

licensed psychologist, or licensed certified social worker, or licensed social worker, or licensed

nurse, or licensed marriage and family therapist, or alicensed physician to meet privately with
the pregnant mother to provide the counseling and meeting required by 88 34-23A-53 to 34-
23A-61 34-23A-59.2, inclusive. Any pregnancy help center placed on the state registry on or
after January 1, 2012, shall have one or more such licensed professionals available on staff or
pursuant to collaborative agreement for such purposes beginning on January 1, 2012.

Section 3. That § 34-23A-59 be amended to read:

34-23A-59. A pregnancy help center consultation required by 88 34-23A-53 to 34-23A-61

34-23A-59.2, inclusive, shall be implemented as follows:

(1) The pregnancy help center shall be permitted to interview the pregnant mother to
determine whether the pregnant mother has been subject to any coercion to have an
abortion, or is being pressured into having an abortion, and shall be permitted to
inform the pregnant mother inwriting or orally, or both, what counseling, education,
and assistance that is available to the pregnant mother to help her maintain her
relationship with her unborn child and help her care for the child both through the
pregnancy help center or any other organization, faith-based program, or
governmental program. The pregnancy help center may, if it deems it appropriate,

discuss matters pertaining to adoption;
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During the consultation interviews provided for by 88 34-23A-53 to 34-23A-62 34-
23A-59.2, inclusive, no pregnancy help center, its agents or employees, may discuss
with any pregnant mother religion or religious beliefs, either of the mother or the
counselor, unless the pregnant mother consents in writing;

The pregnancy help center is under no obligation to communicate with the abortion
provider in any way, and is under no obligation to submit any written or other form
of confirmation that the pregnant mother consulted with the pregnancy help center.
Thepregnancy help center may voluntarily provideawritten statement of assessment
to the abortion provider, whose name the woman shall give to the pregnancy help
center, if the pregnancy help center obtains information that indicates that the
pregnant mother has been subjected to coercion or that her decision to consider an
abortion is otherwise not voluntary or not informed. The physician shall make the
physician's own independent determination whether or not a pregnant mother's
consent to have an abortion isvoluntary, uncoerced, and informed before having the
pregnant mother sign a consent to an abortion. The physician shall review and
consider any information provided by the pregnancy help center as one source of
information, which in no way binds the physician, who shall make an independent
determination consi stent with the provisionsof 88 34-23A-53t034-23A-62 34-23A-
59.2, inclusive, the common law requirements, and accepted medical standards;
Any written statement or summary of assessment prepared by the pregnancy help
center as aresult of counseling of a pregnant mother as a result of the procedures
created by 88 34-23A-53 to 34-23A-62 34-23A-59.2, inclusive, may be forwarded
by the pregnancy help center, initsdiscretion, to the abortion physician. If forwarded

to the physician, thewritten statement or summary of assessment shall bemaintained
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asapermanent part of the pregnant mother's medical records. Other than forwarding
such documentsto the abortion physician, no information obtai ned by the pregnancy
help center from the pregnant mother may be released, without the written signed
consent of the pregnant mother or unless the release is in accordance with federal,
state, or local law;

(5) Commencing on September 1, 2016, the counseling authorized pursuant to this

section shall be conducted in accordance with the Uniform Policy and Procedures

Guidelines developed and promulgated by the South Dakota Association of

Registered Pregnancy Help Centers and adopted in 2015.

Nothingin 88 34-23A-53 t034-23A-62 34-23A-59.2, inclusive, may be construed toimpose

any duttesor liability upon a pregnancy help center. However, the failure of a pregnancy help

center to comply with the conditions of this Act for being authorized to provide the pregnancy

help center counsealing, if uncorrected, may result in the Department of Health removing the

pregnancy help center from the state's registry of pregnancy help centers.

Section 4. That § 34-23A-10.1 be amended to read:

34-23A-10.1. No abortion may be performed unless the physician first obtains a voluntary
and informed written consent of the pregnant woman upon whom the physician intends to
perform the abortion, unless the physician determines that obtaining an informed consent is
impossible due to amedical emergency and further determinesthat delaying in performing the
procedure until an informed consent can be obtained from the pregnant woman or her next of
kin in accordance with chapter 34-12C is impossible due to the medical emergency, which
determinations shall then be documented in the medical records of the patient. A consent to an
abortion is not voluntary and informed, unless, in addition to any other information that must

be disclosed under the common law doctrine, the physician providesthat pregnant woman with
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the following information:

(1) A statement in writing providing the following information:

@
(b)

(©)

(d)

(€)

(f)

The name of the physician who will perform the abortion;

That the abortion will terminate the life of a whole, separate, unique, living

human being;

That the pregnant woman has an existing relationship with that unborn human

being and that the relationship enjoys protection under the United States

Constitution and under the laws of South Dakota;

That by having an abortion, her existing relationship and her existing

constitutional rights with regards to that relationship will be terminated;

A description of al known medical risks of the procedure and statistically

significant risk factors to which the pregnant woman would be subjected,

including:

(i)  Depression and related psychological distress,

(i)  Increased risk of suicide ideation and suicide;

(i) A statement setting forth an accurate rate of deaths due to abortions,
including all deaths in which the abortion procedure was a substantial
contributing factor;

(iv)  All other known medical risks to the physical health of the woman,
including the risk of infection, hemorrhage, danger to subsequent
pregnancies, and infertility;

The probable gestational age of the unborn child at the time the abortionisto

be performed, and a scientifically accurate statement describing the

development of the unborn child at that age; and
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(9 Thedatistically significant medical risksassociated with carrying her child to
term compared to undergoing an induced abortion.
The disclosures set forth above shall be provided to the pregnant woman in writing

and in person

compliance with § 34-23A-56. The physician shall ensure that the pregnant woman

signs each page of the written disclosure with the certification that she has read and
understands all of the disclosures, prior to the patient signing a consent for the
procedure. If the pregnant woman asks for a clarification or explanation of any
particular disclosure, or asksany other question about amatter of significanceto her,
the explanation or answer shall be made in writing and be given to the pregnant
woman before signing a consent for the procedure and shall be made part of the
permanent medical record of the patient;

A statement by telephone or in person, by the physician who is to perform the

abortion, or by the referring physician, or by an agent of both, at least twenty-four

hours before the abortion, providing the following information:

(@  That medical assistance benefitsmay beavailablefor prenatal care, childbirth,
and neonatal care;

(b)  That the father of the unborn child islegally responsible to provide financial
support for her child following birth, and that thislegal obligation of thefather
existsin all instances, even in instancesin which the father has offered to pay
for the abortion;

(c) The name, address, and telephone number of a pregnancy help center in
reasonable proximity of the abortion facility where the abortion will be

performed; and
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(d) That shehasaright to review all of the material and information described in
§ 34-23A-1, 88 34-23A-1.2 to 34-23A-1.7, inclusive, § 34-23A-10.1, and
8 34-23A-10.3, aswell as the printed materials described in § 34-23A-10.3,
and the website described in 8 34-23A-10.4. The physician or the physician's
agent shall inform the pregnant woman, orally or in writing, that the materials
have been provided by the State of South Dakota at no charge to the pregnant
woman. If the pregnant woman indicates, at any time, that shewantsto review
any of the materials described, such disclosures shall be either given to her at
least twenty-four hours before the abortion or mailed to her at least seventy-
two hours before the abortion by certified mail, restricted delivery to
addressee, which means the postal employee can only deliver the mail to the
addresseg;

(3 A written statement that sex-selective abortions are illegal in the State of South

Dakota and that a pregnant mother cannot have an abortion, either solely or partly,
due to the unborn child's sex, regardless of whether that unborn child isagirl or a
boy or whether it is of the pregnant mother's free will or the result of the use of
pressure and coercion.

Prior to the pregnant woman signing a consent to the abortion, she shall sign a written
statement that indicates that the requirements of this section have been complied with. Prior to
the performance of the abortion, the physician who is to perform the abortion shall receive a
copy of the written disclosure documents required by this section, and shall certify in writing
that all of the information described in those subdivisions has been provided to the pregnant
woman, that the physicianis, to the best of hisor her ability, satisfied that the pregnant woman

has read the materials which are required to be disclosed, and that the physician believes she
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understands the information imparted.

Section 5. That § 34-23A-20 be amended to read:

appteattons: If any part or provision of this chapter is determined to be invalid, or is

preliminarily enjoined, all other parts not determined to be invalid or enjoined are severable

from theinvalid parts and remain in effect. If any part or provision of thischapter isdetermined

to beinvalid, or is preliminarily enjoined in one or more of its applications, all other parts or

provisions not determined to beinvalid or preliminarily enjoined are severablefromtheinvalid

or preliminarily enjoined application and remain in effect.

Section 6. That § 34-23A-66 be repealed.




