State of South Dakota

NINETY-FIRST SESSION

LEGISLATIVE ASSEMBLY, 2016
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400X 0584
R HouseE BILL No. 1213

Introduced by: Representative Mickelson and Senator Cammack

FOR AN ACT ENTITLED, An Act to create the new frontiers program to support innovative
research by South Dakota companies.
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKOTA:

Section 1. That chapter 1-16G be amended by adding a NEW SECTION to read:

Terms used in this Act, mean:

(1) "Board," the Board of Economic Development;

(20 "Commissioner,” the commissioner of the Governor's Office of Economic
Development;

(3 "Completed the program” or "completion of the program,” the first date when the
program'’s schedule of work as outlined in the application required under section 3
of thisActisfinished. Inthe specific caseof aclinical trial for anew pharmaceutical
product or medical device, this term means the end date of the clinical trial phase
undertaken pursuant to approval by afederal authority;

(4) "Commencement date," the first date preclinical research or clinical tria activities

begin pursuant to a program's schedule of work or the terms of an approval by a
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federal authority. For aperson already engaged in aprogram and rel ocating to South
Dakotafrom aforeign jurisdiction, commencement date means the date of first full-
time occupancy of an office or other facility located in this state;

"Department,” the Department of Revenue;

"Federa authority,” an agency or instrumentality of the United States government
authorized under law to regulate the activities of the program, including the U.S.
Food and Drug Administration and the National Institutes of Health;

"GOED," the Governor's Office of Economic Development;

"Person,” any individual, firm, copartnership, joi nt venture, association, cooperative,
nonprofit development corporation, limited liability company, limited liability
partnership, corporation, estate, trust, business trust, receiver, or any group or
combination acting asaunit. Theterm asoincludesany heirs, assigns, or successors
in interest thereto;

"Program," aplanned, sustained original research engagement into anew or adapted
method, process, product, or technology, or the testing of a new method, process,
product, or technology under approval by afederal authority, includingaclinical trial
for anew pharmaceutical product or medical device;

"Program cost," the amount paid by the program owner in money, credits, property,
or other consideration associated with a program including contract labor, materials,

equipment, supplies, or fees.

Section 2. That chapter 1-16G be amended by adding a NEW SECTION to read:

A person may apply for a new frontiers payment pursuant to this Act. The person shall:

(1)
)

Timely file an application as required by section 3 of this Act;

Receive a permit from GOED pursuant to section 5 of this Act;
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Timely file an affidavit for new frontiers payment as required by section 6 of this
Act; and

Comply with the provisions of this Act to qualify for the new frontiers payment.

A program with a commencement date after March 31, 2016, may receive anew frontiers

payment as provided by this Act.

Section 3. That chapter 1-16G be amended by adding a NEW SECTION to read:

Before any person receives any new frontiers payment as provided in this Act, the person

shall file an application with GOED. The application may befiled no later than thirty days after

the commencement date. No person may receive anew frontiers payment if the application is

not timely filed with GOED.

The application shall include the following information:

(1)
)
©)
(4)
©)
(6)
(7)
(8)

(9)
(10)

(11)

The program owner's name and contact information;

The general description of the program;

The commencement date of the program;

The projected date for completion of the program;

A schedule of work for the program;

The estimated program costs,

The location of the program;

A list of the anticipated contractors and subcontractorswho will performwork onthe
program;

A copy of any approval notification by afederal authority;

A commitment from the program owner to manufacture or process the product
resulting from the program in South Dakota; and

Any other information that GOED may require.
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The application shall be on aform prescribed by the commissioner. The application shall
be signed by the program owner under penalty of perjury. No application may include morethan
one program.

Section 4. That chapter 1-16G be amended by adding a NEW SECTION to read:

The board shall review the application and make a determination of whether the program
shall be approved or disapproved. The board may approve anew frontiers payment that isequal
to or less than South Dakota sales and use tax paid on the program costs.

The board shall consider the following factors when making that determination:

(1) Istheprograminanindustry or sector identified by GOED asapriority for economic

development;

(2) Istheprogram likely to lead to future economic development or commercialization

opportunities located in South Dakota;

(3  Impact of the program on current economic activity in the community, area, and

state;

(4) Extent to which program costs are subject to similar taxes in other states; and

(5) Criteria pertaining to eligible activities and economic impact established by rules

promulgated pursuant to section 12 of this Act.

Section 5. That chapter 1-16G be amended by adding a NEW SECTION to read:

Upon approva of the application by the board, GOED shall issue a permit entitling the
person to submit an affidavit for new frontiers payment as provided by section 8 of thisAct. The
permit and new frontiers payment is assignable and transferable and may be used as collateral
or security pursuant to chapter 57A-9. If theinitial permit holder entity reorganizesinto a new
entity, the new entity shall file with GOED an amended application within sixty days of the

reorganization. If either the permit or new frontiers payment, or both, isassigned or transferred
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to another entity, the entity shall file with GOED an amended application within sixty days.

Section 6. That chapter 1-16G be amended by adding aNEW SECTION to read:

Any person holding a new frontiers permit issued by GOED and completing its program

shall file an affidavit for new frontiers payment with GOED.

The affidavit for new frontiers payment shall contain the following information:

(1)
)
©)
(4)
©)

(6)

(7)

(8)

(9)

(10)

(11)

The program owners name and contact information;

The general description of the program;

The date of completion of the program;

Thefina program costs,

The amount of South Dakota sales tax and use tax paid for the completion of the
program;

The location of the program;

A list of the contractors and subcontractors who performed work on the program;
A copy of any approval notification by afederal authority;

A commitment from the program owner to manufacture or process the product
resulting from the program in South Dakota;

If the new frontiers payment was assigned or transferred, the name and address of the
person to whom the new frontiers payment has been assigned or transferred; and

Any other information that GOED may require.

Theaffidavit for new frontiers payment shall be on aform prescribed by the commissioner.

The affidavit for new frontiers payment shall be signed by the program owner. No affidavit for

new frontiers payment may include more than one program.

Section 7. That chapter 1-16G be amended by adding a NEW SECTION to read:

Theaffidavit for new frontiers payment as required by section 6 of this Act shall befiled no
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later than six months after the completion of the program. If the affidavit for new frontiers
payment is not timely filed, the person isineligible for a new frontiers payment. If the person
filing the affidavit for new frontiers payment knowingly makes any material false statement or
report in the affidavit for new frontiers payment, the person is ineligible for a new frontiers
payment.

No program costs that occur after eight years from the commencement date are eligibleto
be included in the final program cost determination for a new frontiers payment, unless an
extension is granted at the sole discretion of the board. Any extension granted may not extend
beyond twelve years from the commencement date.

Section 8. That chapter 1-16G be amended by adding a NEW SECTION to read:

After the timely receipt of a completed affidavit for new frontiers payment, within ninety
days GOED shall make payment from the reinvestment fund established in § 1-16G-64 to the
program owner based upon the amount and terms approved by the board. If GOED requests
additional documents or information from the program owner, the ninety-day period beginsto
run from the date of receipt of the additional documents or information. GOED shall tender the
new frontiers payment by electronic funds transfer.

Section 9. That chapter 1-16G be amended by adding a NEW SECTION to read:

If aperson receives anew frontiers payment under section 8 of this Act for aprogram, but
subsequently locates the manufacture or processing of the product resulting from the program
outside of South Dakota, the person shall repay all new frontiers paymentsto the State of South
Dakota. Upon application by the person, the board may initsdiscretion waive al or part of the
repayment obligation.

Theapplicationfor repayment waiver shall be onaform prescribed by the commissioner and

shall be signed by the person requesting the waiver.
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Section 10. That chapter 1-16G be amended by adding aNEW SECTION to read:

The limitations on reinvestment payments imposed by 8§ 1-16G-65 also apply to any new
frontiers payment approved by the board.

Section 11. That chapter 1-16G be amended by adding aNEW SECTION to read:

The name of any person that receives anew frontiers payment or waiver as provided by this
Act, and the amount of the new frontiers payment or waiver, is public information and shall be
available and open to public inspection as provided in § 1-27-1.

Section 12. That chapter 1-16G be amended by adding aNEW SECTION to read:

The board may promulgate rules, pursuant to chapter 1-26, concerning the procedures and
formsfor applying for and receiving the new frontiers payment, the requirements necessary to
qgualify for the new frontiers payment, and the criteria to evaluate programs submitting
applications.

Section 13. That § 1-16G-64 be amended to read:

1-16G-64. Thereis hereby created the reinvestment payment fund for the sete purpose of
making reinvestment payments pursuant to the provisions of 88 1-16G-56 to 1-16G-68,

inclusive, and new frontiers payments pursuant to the provisions of this Act.

If the Board-of-Economic-Bevetopment board approves a reinvestment payment pursuant

to the provisions of 88 1-16G-56 to 1-16G-68, inclusive, the Department of Revenue shall
deposit into the fund a portion or all of the sales and use taxes paid by the project owner up to
amaximum amount of the reinvestment payment approved by the board.

If the board approves a new frontiers payment pursuant to the provisions of this Act, the

Department of Revenue shall depositinto thefund aportion or all of the salesand usetaxespaid

by the program owner up to a maximum amount of the new frontiers payment approved by the

board.
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Thefundsinthereinvestment project fund are continuously appropriated to GOED to make

reinvestment payments pursuant to 88 1-16G-56 to 1-16G-68, inclusive, and new frontiers

payments pursuant to this Act. If any money deposited in the fund and set aside for a specific

reinvestment payment or new frontiers payment isin excess of the final reinvestment or new

frontiers payment, as applicable, or the specific project or program becomesineligible for the

reinvestment or new frontiers payment, as applicable, such money shall be deposited into the

general fund. Interest earned on money in the fund shall be deposited into the general fund.



