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UNITED STATES DISTRICT COURT

DISTRICT OF SOUTH DAKOTA

CENTRAL DIVISION

ALFRED BONE SHIRT; BELVA BLACK
LANCE; BONNIE HIGH BULL; and
GERMA~E MOVES CAMP,

Plaintiffs,

vs.

JOYCE HAZELTINE, in her official capacity

as Secretary of the State of South Dakota;
SCOTT ECCARIUS, in his official capacity as

Speaker of the South Dakota House of
Representatives; SOUTH DAKOTA HOUSE
OF REPRESENTATIVES; ARNOLD
BROWN, in his official capacity as President
of the South Dakota Senate; and SOUTH
DAKOTA SENATE,

Defendants.

) CIV. OI-3032-KES
)
)
)
)
)
) ORDER DENYING PLALNTIFFS'
) THIRD MOTION TO COMPEL
)
)
)
)
)
)
)
)
)
)
)

Plaintiffs move to compel a deponent to answer questions and for defendants to disc10se

certain documents. Defendants oppose the request.

BACKGROUND

Plaintiffsfiled this actionchallenginga redistrictingplanpromulgatedby the South

Dakotalegislature. Plaintiffsallegethat the planviolatesvariousfederallawsand that it dilutes

NativeAmericanvotingpower. In their first requestfordocuments,plaintiffs requested"all

documents related to any redistricting plan for the State Legislature using 2000 census data"

that defendants or their agents reviewed. Defendants objected to this request, calling it

irrelevantand invasiveof the relationshipbetweenthe LegislativeResearchCounciland the

legislators.Plaintiffsalsorequestedall documentsrelatedto defendants' contentionthat Native
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Americansin Districts26 and 27 arc not sufficientlynumerousand geographicallycompactto

create a majority in one or more districts.

Plaintiffsdeposedthe ChiefAnalystat the LegislativeResearchCouncil(LRC),Reuben

Bezpaletz,on August 12,2003. Bezpaletztoldplaintiffsthat he preparedsix mapswhenthe

legislature was considering whether to accept plaintiffs' settlement otTerthat would resolve the

disputewithinthe boundaliesof Districts26 and27. All six maps alter the configurationof

Districts26 and27. Whenplaintiffsinquiredfurtheraboutthe maps duringBezpaletz's

deposition,defendants'attorneyobjected,claimingattomey-clientprivilege. Plaintiffsmoveto

compel responses to their questions of Bezpaletz and to compel disclosure of the six maps.

Defendantsarguethat the maps are not responsiveto plaintiffs' requestand that they timely

objected. Defendantsmaintainthat the mapsareprivilegedand that plaintiffshavenot shown

sufficientneed for the mapsto overcomethe privilege. Defendantsalsocontendthat the maps

are not admissible as evidence of compromise negotiations under Rule 408.

DISCUSSION

1. Responsivenessand Objections

Defendants argue that they had no duty to disclose the six maps because they are not

responsiveto plaintiffs' discoveryrequests. Plaintiffsrequestedall documentsrelatingto the

redistrictingplan for the StateLegislatureusing2000censllsdata and all documentsrelatedto

the contentionthat NativeAmericansare not sufficientlynumerousand geographically

compact. These six maps are responsive to both requests. The first request is not limited to

redistricting plans specifically intended for the state legislature. Rather, the tirst request

references the state legislature to indicate that plaintiffs do not want redistricting plans
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specificallydrawn forcitiesor counties. Plaintiffsseekplans that relateto the state legislature's

redistrictingof state districts. Furthennore,the mapsare responsiveto plaintiffs' requestfor

documents relating to the contention that Native Americans are neither numerous nor compact.

Anyalternativeredistrictingplansare directlyrelevantto provingor disprovingthis argument.

Accordingly, the six maps are responsive to plaintiffs' requests and are not exempt from

discovery on this basis.

The courtalso findsthat defendantshavenot waivedanyexerciseofprivilege in this

caseby failingto object. Defendants'responsesto plaintiffs' requestsfordocumentscontain

objections, stating that the documents resulted from contacts between legislators and LRC staff.

DefendantsalsorepeatedlyobjectedduringBezpaletz'sdepositionon the groundsofprivilege.

Thecourt is satisfiedthat defendantssufficientlyraisedthe issueof privilege.

2. Deliberative Process Privilege

Defendants contend that the maps are protected by the deliberative process privilege.

Thedeliberativeprocessprivilege"allowsthe governmentto withholddocumentsandother

materialsthat wouldrevealadvisoryopinions,recommendationsand deliberationscomprising

partof a processby whichgovernmentaldecisionsandpoliciesare formulated." In rc Scaled

Case, 121 F.3d 729, 737 (D.C. (ir. 1997). "[TJhe privilege serves to protect the deliberative

processitself,not merelydocumentscontainingdeliberativematerial." Maootherv. Dep't of

Justice, 3 F.3d )533, 1537(D.C. Cir. 1993). It protects against premature disclosure of

proposed agency policies or decisions, F.T.C. v. Warner Comm.. Inc., 742 F.2d 1156, 1161 Wh

Cir. 1984),andpreventsinjuryto the "qualityof agencydecisionsby allowinggovernment

officials freedom to debate alternative approaches in private." In re Sealed Case, 121F.3dat
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737. See Texaco Puerto Rico. Inc. v. Dep't of Consumer Affairs, 60 F.3d 867, 884 (Pi Cil'.

1995) (privilege provides reasonable security to an agency's decision making process). The

privilege protects advice and recommendations. Mapother, 3 F.3d at 1537. Factual material or

past decisions are not protected "unless the material is so inextricably intertwined with the

deliberativesectionsof documentsthat its disclosurewouldinevitablyreveal the government's

deliberations. In re Sealed Case, 121 F.3d at 737.

For the privilegeto apply,the materialmustbe (1)predecisional,that is "antecedentto

the adoption of agency policy, and (2) deliberative, that is actually related to the process by

whichpoliciesare formulated." TexacoPuertoRico.Inc.,60 F.3dat 884. A predecisional

document reflects the personal opinions of the drafter rather than the policies of the agency.

Missouri ex reI. Shorr v. United States Army Corps of Engineers, 147 F.3d 708 (81hCil'. 1998).

Theprivilegeis not absolute,and a sufficientshowingof needwill overcomeit. Id. Four

factors are relevant when detenl1ining whether the need for the material outweighs. the

government'sinterest in nondisclosure:(1) the relevanceof the evidence;(2) the availabilityof

otherevidence;(3) the government'srole in the litigation;and (4) "the extent to which

disclosurewouldhinderfrankand independentdiscussionregardingcontemplatedpoliciesand

decisions." F.T.C., 742 F.2d at 1161.

In the current case, the six maps were produced for a meeting of the Executive Board in

responseto plaintiffs' settlementproposal. Themaps,therefore,precededthe LRC's decision

of whether or not to accept plaintiffs' settlement proposal. See Hinckley v. United States, 140

F.3d 277, 284 (D.C. Cif. 1998) (proving a document as predecisional requires a court to "be

able to pinpoint an agency decision or policy to which the document contTibuted"). Because
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Bezpaletz produced the maps prior to the Board's decision regarding settlement, the maps are

predecisional.

The mapsare also deliberative. General1ymapsonlycontainfactual infoffi1ationthat is

outside of the deliberative process privilege; however, these maps encompass more than just

raw factual data. The maps do not merely reflect the topography of South Dakota; they

demonstratedifferentredistrictingpossibilities. Wherethe districtsare drawn is inextricably

intertwinedwith the Board's decisionmakingprocessregardingthe feasibilityof creatingan

additionalminority-majoritydistrict,the strengthofthe state's case,and the prudenceof

acceptingplaintiffs' settlementproposal. The Board's deliberationscenteredaroundthese

hypotheticaldistrictsinherentlyrevealits opinionsanddirectlyrelateto the Board's deliberative

process and particular decision to reject plaintiffs' proposal. See Hinckley, 140 F.3d at 284

(deliberativeprocessprivilegeprotectsindividualizeddecisionsrather than the developmentof

generallyapplicablepolicy).

Rejectingthis proposal,moreover,wasnot a routinedecision. It involvedprecise

considerationof the six maps. Thenatureand the numberof alternativemaps suggeststhe

possibility of disagreement among Board members regarding whether to accept the proposal.

This indicatesthat the meetinginvolveddiscussionanddebateaboutthe maps and the

settlement. Accordingly,the particularnatureof themaps, the numberof maps, and the

exerciseof the Board's judgment invokesthe privilegein thiscase. SeeHincklev,140FJd at

284-85 (privilege applies to decisions that are not routine and that require case-specific

discussion and debate).
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To overcomethe privilege,plaintiffsmustprovethat their need for the mapsoutweighs

defendants'interestin nondisclosure.First, the mapsare relevantin demonstratingwhetherthe

minoritygroupis sufficientlylargeand geographicallycompactto constitutea majorityin a

single-member district. ThOl11burgv. Gin1!:les,478 U.S, 30,49, 106 S. Ct. 2752,2766-67,92 L.

Ed.2d 25 (1986). Mapsdraw'nby the LRC that showalternativedistrictsmakethis factormore

or less probable. Second,plaintiffscannotobtainsimilarevidenceelsewhere, Indeed,

defendantshave consistentlymaintainedthe impossibilityof redistrictingalternativesandhave

not produced any other evidence demonstrating alternatives. These two factors support

disclosure of the maps.

Third,becausethe governmentis the actualdefendantin this case, it can assert the

privilege to protect deliberations of its entities. First Eastern Corp. v. Mainwaring, 21 F.3d 465,

468 (D.C. Cir. 1994). The evidence does not reveal bad faith on behalf of the government.

Rather, it demonstrates an attempt to prevent disclosure of their deliberative processes when

rejecting the maps. Cf. In re Sealed Case, 121F.3d at 738 (privilege generally denied where the

documentsshed light on government misconductsinceshieldingthe deliberationsdoesnot

servethe public's interestin honest,effectivegovernment).Nondisclosureof the mapsserves

the public's interestby facilitatingsettlements. Penllittingprivatediscussionspromotesthe

possibilityof reachingsettlementagreements.Thisfactorweighsin favor of nondisclosure,

Fourth,disclosurewouldhinderthe frankand independentdiscussionregarding

decisionscontemplatedby the Board. The Board and Bezpaletz were to assist legislators in

redistricting after the 2000 census. Because the legislature had a special need for their opinions

and recommendations,they "should be able to give their judgments freely without fear of
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publicity." ld. "[C]ompel1eddisclosureof the [maps]almostcertainlyinjuresthe qualityof

agencydecisions. It chills frankdiscussionanddeliberationin the futureamongthose

responsibleformakinggovernmentaldecisions." F.T.C.,742 F.2dat 1162. Disclosuremay

compromisefuturedeliberationsinvolvingsettlementoffers. See Hincklev.140FJd at 286

(accessto internaldeliberations"wouldseriouslyendangerthe futurecandorof such

discussions"). This factor favorsnondisclosureof the maps.

Afterconsideringall the factors,the court findsthatplaintiffshave failedto demonstrate

that their needfor the six mapsoutweighsthe government'sinterestin nondisclosure.

Defendantshavealreadyprovidedplaintiffswith a multitudeof evidencerelatingto the

redistrictingprocessafterthe 2000census. Nondisclosurebest servesthe public's interestin

promotingsettlementsand the government'sinterestin open,honestdiscussions. Applyingthe

privilegeensuresthat the Boardisjudgedby its decisionrather thanwhat it "consideredbefore

making up their minds." Callaway Comm. Hosp. v. Sullivan, 1990 WL 125176 (W.D. Mo.

1990). Under these circumstances, the privilege applies and protects the maps from discovery.

Plaintiffsalsomove to compeldeponentBezpaletzto answerquestionsaskedof himat

his deposition. All the questionsidentifiedbyplaintiffsare relatedto inquiriesaboutthesix

maps. For the reasonsstatedpreviously,the court findsthat the deliberativeprocessprivilege

appliesto this inquiryand plaintiffs' motionto compelresponsesby a deponentis denied.

3. Rule408

Defendants also contend that the maps are not discoverable under Rule 408 because they

were created in response to plaintiffs' offer of settlement. Rule 408 prohibits evidence of

conductor statementsmadeduringcompromisenegotiations. Fed. R. Evid.408. 'vrhis rule is
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designedto encouragesettlementsby fosteringfreeandfull discussionof the issues,"Ramada

Dev.Co.v. Rauch,644 F.2d 1097,1106(SlhCir. 1981),and furthersthe publicpolicyof

promotingsettlements. FiberglassInsulators.Inc.v. Dupuy,856 F.2d652,654 (41hCir. 1988).

Rule408 barsevidenceof settlementattemptsofferedto prove liability. BreuerElectricMfg.

Co. v. Toronado Systems of America. Inc., 687 F.2d 182, 185 (7thCir. 1982).

Rule408 doesnot "requireexclusionof anyevidenceotherwisediscoverablemerely

because it is presented in the course of compromise negotiations[,]" or evidence offered for

anotherpurpose,"such as provingbiasor prejudiceof a witness,negativinga contentionof

unduedelay,or provingan effort to obstructa criminalinvestigationor prosecution." Id.

Thus,partiescannot"immunizefromadmissibilitydocumentsotherwisediscoverablemerely

byofferingthem in a compromisenegotiation."RamadaDev.,644 F.2d at 1107. Evidenceof

facts revealed during negotiations are also not inadmissible. United States v. Hauel1, 40 F.3d

197, 200 (7thCif. 1994).

In thiscase, Bezpaletzcreatedthe six mapsin responseto plaintiffs' settlement

proposal. Even though the maps were not presented during fonTIalcompromise negotiations

betweenplaintiffsand defendants,the purposeof the ExecutiveBoard's meetingwas to discuss

a possible settlement. See Trans Union Credit Info. Co. v. Assoc. Credit Services. Inc., 805

F.2d 188, 192 (6thCir. 1986) (statements at a meeting designed to discuss the interpretation of

the contract at issue and how they would proceed amounted to settlement talks, which

prevented discovery of the statements). Thus, the maps and statements concerning them were

intended as part of the negotiations for compromise. Fiberglass Insulators, 856 F.2d at 654.

The maps were generated solely in response to plaintiffs' offer and therefore, were "not llsed as
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a deviceto thwartdiscoverybymakingexistingdocumentsunreachable." RamadaDev.Co.,

644 F.2d at 1107. Accordingly, the maps are inadmissible under Rule 408. See id. (district

court properly excluded report that was collection of statements made in an effort to

compromise).

In Alexanderv. Cityof Evansville,Ind., the plaintiffsoffereda settlementagreement

withthe Cityto demonstratethe City's interpretationof certainterms in the agreement. 120

F.3d 723, 728 (71hCir. 1997). The Seventh Circuit upheld the district court's exclusion of the

evidence. Id. Becausethe interpretationof the agreementwas the contestedissue,plahuiffs

wereessentiallyofferingthe agreementto prove liability. Id. Likewisein this case,plaintiffs'

suggestionthat the mapsare admissibleto provethe firstGinglesfactoramountsto admitting

the mapsto provea factornecessaryto demonstratedefendants' liability. Rule408 excludes

such evidence. See Ramada Dev. Co., 644 F.2d at 1107 (admitting some evidence under Rule

408 "wasnot intendedto completelyundercutthe policybehindthe rule").

Plaintiffshave notprovidedanyotherjustificationforadmittingthe maps. Althoughthe

maps need not be admissible to be discoverable, plaintiffs must demonstrate that the maps have

somepermissibleevidentiaryvaluebeforethe courtwill issuean orderto compelotherwise

inadmissible material. See Bottaro v. Hatton Associates, 96 F.R.D. 158, 159 (E.D.N.Y. 1982).

"Giventhe strongpublicpolicyof favoringsettlementsand the congressionalintentto further

that policyby insulatingthe bargainingtable fromunnecessaryintrusion,"a particularized

shO\.vingof the likelihood of admissibility is necessary before revealing documents generated

for settlement negotiations. Id. at 560. Without providing specific reasons that satisfy Rule

408, the court will not compel discovery of the maps. Cf. Hauert, 40 F.3d at 200 (evidence or
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settlement agreement in tax case was admissible to show that defendant had knowledge of the

law and his legal duties).

4. Work Product Doctrine

Because the court finds that the documents and responses to deposition questions are

protected under the deliberative process privilege, the court need not reach the issue of whether

the attorney work product doctrine applies.

CONCLUSION

Althoughthe six maps are responsiveto plaintiffs' requestfor documents,the

deliberative process privilege protects them ITomdisclosure. The maps were produced in

response to plaintiffs' settlement proposal, \ hich further shields them from discovery.

Accordingly, it is hereby

ORDEREDthatplaintiffs' thirdmotionto compel(Docket 155)is denied.

Dated December 30, 2003.

BY THE COURT:

L
KAR£N E. SCHREIER
tJNITED STATES DISTRICT JUDGE
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