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Various forms of tax exemptions to religious organizations exist throughout
both state and federal law. This memorandum provides an overview of those
exemptions. Wherever a court has been asked to resolve a question related to
a specific exemption, this memorandum includes reference to the court’s
holding.

Federal Income Tax
A religious or apostolic association or corporation
that has a “common treasure or community
treasury” is exempt from federal income taxation,
even if the association or corporation “engage[s] in
business for the common benefit of the members [of
that association or corporation].” 1 To qualify for
exemption, each member must include his or her
entire pro rata share of the association’s or
corporation’s income in the member’s gross income,
even if the share is undistributed at the time. 2 The
member’s gross income is treated as a dividend and
is taxed at the individual level. 3

Property Taxes
The South Dakota Constitution requires the
Legislature to exempt from taxation property that is
used “exclusively” for religious purposes. 4 In statute,
therefore, property used by any “religious society”
and “used exclusively for religious purposes” is
exempt from taxation. 5 In 1921, the South Dakota
Supreme Court addressed the question of what
constitutes a religious “purpose” within the language
of the state constitution and statute when multiple
buildings with different purposes exist on property

owned or leased by a religious society. 6 The court
followed a dissenting opinion from Illinois finding
that the direct uses of buildings on land would not be
determinative of their tax-exempt status, so long as
all of the buildings together were for an overall
“religious purpose.” 7 An organization’s use of
property to generate income will not alone cause the
organization to lose an exemption. 8
In 1986, the Legislature amended the exemption to
apply to any building or structure used exclusively for
religious purposes or to house any cleric of the
religious society, to any lot owned by a religious
society and used exclusively for parking vehicles, and
an “educational plant” owned and operated by a
religious society. 9 The Act also added an alternative
for a religious society or institution that owns
property only partly used for religious purposes, 10
proportionately reducing the value of the property
to the amount of space and time the space is used
for religious purposes. 11
Up to 80 acres of agricultural land owned by a
religious society and used exclusively for religious
purposes, and upon which any building or institution
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is situated, is exempt from taxation. 12 Any other
agricultural land owned by the religious society or
institution is taxed “as other agricultural land” would
be. 13

Sales and Gross Receipts
State law provides an exemption to religious
organizations for sales and gross receipts, with
limitations. Receipts from a religious activity, which
may include a bingo or lottery, are exempt from sales
tax if the entire amount of receipts is expended for
religious purposes and if they are not the result of
business activity lasting more than three consecutive
days. 14 Receipts from a religious activity conducted
at a county fair are exempt from sales tax if the
receipts are expended on religious purposes and are
not the result of business activity for more than five
consecutive days. 15
Gross receipts from room rentals at a lodging
establishment or campground owned by a nonprofit
religious organization are exempt from the tax on
visitor-related businesses. 16

Unemployment Contributions
The South Dakota Unemployment Compensation
law gives benefits to qualified unemployed people
out of a fund made up of contributions by employers.
An “employer” means an employing unit that pays
for service in employment wages of at least $1,000
in a calendar year. 17 If an organization does not pay
for service in employment, the organization would

not meet the definition of employer under
unemployment law.
The term “employment” is defined to include any
service performed by an officer of a corporation or
an individual who, “under the usual common-law
(sic) rules applicable in determining the employeremployee relationship has the status of an
employee.” 18 Employment specifically includes state
and local governments, 19 religious organizations, 20
agriculture, 21 and domestic service. 22
In order for services by an individual for a religious
organization to be included as “employment,” the
services must be exempt from the Federal
Unemployment Tax Act and the organization must
employ at least four employees for a specified period
of time within a calendar year. 23 While the term
“religious organization” is not defined, specific
exemption from “employment” is provided for
service performed by a person who is “in the
employ” of a church or an organization supported by
a church, and for services performed by a person
who is a minister of a church. 24

Payroll Taxes
Under the Federal Insurance Contributions Act
(F.I.C.A.), the federal government imposes an oldage, survivors, and disability insurance tax (Social
Security) on the income of every individual. 25 The
F.I.C.A. also imposes a hospital tax (Medicare). 26
An employee of a religious organization is not subject
to social security taxation if the employing church or
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qualified church-controlled organization elects to be
excluded. 27 This election is available only to a church
or qualified church-controlled organization that
states that it is opposed to the social security tax for
religious reasons. 28 The exclusion is not available to
a church employee who works in a trade or business
that is not “substantially related” to the church’s
purpose or function. 29

Workers’ Compensation
Every employer and employee in South Dakota is
“presumed” to have accepted the provisions of the
South Dakota Workers’ Compensation Law, 30 which
requires employers to provide compensation to
employees injured at the workplace. 31 The law limits
employees to the remedies that are expressly
provided. 32
An “employer” is a person who uses the service of
another “for pay.” 33 An “employee” is a person in the
service of another under a contract of employment,
either express or implied. 34
Employers secure payment of compensation
through insurance, reciprocal agreements with other
employers, or by self-insuring. 35 The law provides no
specific exemption for religious corporations, but
does not apply to any corporation that does not fit
the definition of employer or employee.
In 2009, Montana addressed the issue of religious
corporations that do not participate in workers’
compensation. 36 The Montana Legislature amended

the definition of “employer” by including religious
corporations that “receiv[e] remuneration from
nonmembers
for
agricultural
production,
manufacturing, or a construction project conducted
by its members on or off the property of the religious
corporation.” 37 The Legislature also amended
“employee” to include members of religious
corporations subject to the newly defined
“employer.” 38
Big Sky Colony, Inc., (“Colony”) a signatory to the
Hutterian Brethren Church Constitution, sued the
state, claiming that the newly amended law violated
both the Free Exercise and Establishment clauses, as
well as the corporation’s right to equal protection
under the law. 39 The Montana Supreme Court found
the changes did not indicate discriminatory intent
against religious organizations. 40 The court also
found state regulations of Colony’s compliance with
workers’ compensation constituted valid regulation
of commercial activities not in violation of the
Establishment Clause. 41 The court concluded the
inclusion of “religious corporations” within workers’
compensation did not violate equal protection
because religious corporations would not be subject
to unequal treatment. 42
In 2015, Montana amended workers’ compensation
again. 43 Under the new language, employers who are
religious corporations are subject to the law if they
receive remuneration from nonmembers for
manufacturing or construction on or off property
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owned by the corporation, or for agricultural labor
performed only off the property owned by the
corporation. 44 (The previous language did not limit
the agricultural labor to off-premises.)
In 2017, the South Dakota Legislature considered
changes to the definitions of “employer,”
“employee,” and “employment” under workers’
compensation. 45 The proposed language replicated

the Montana statutes, providing that an
employment relationship includes “personal service”
to a religious corporation, organization, or entity that
receives “remuneration from nonmembers for
manufacturing or a construction project” on or off
the property of the religious corporation. 46 The Act
was deferred to the 41st legislative day in the House
State Affairs committee. 47

Conclusion
All states have some form of religious organizaton tax exemptions. The Supreme Court of the United States has
held granting tax exemptions to religious organizations not to be “excessive entanglement” with religion under
the First Amendment because the government does not transfer its revenue to a church, but “simply abstains
from requiring the church to support the state.” 48 The Legislature, unless otherwise restrained or compelled by
constitutional provisions, has plenary authority over the nature and extent of tax exemptions granted to religious
organizations, subject to public policy considerations.

This issue memorandum was written by Wenzel J. Cummings, Senior Legislative
Attorney, on November 9, 2018, for the Legislative Research Council. It is designed to
provide background information on the subject and is not a policy statement made
by the Legislative Research Council.
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