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Review of South Dakota Railroads

A review of the Division of Railroads, the Railroad Authority, the Railroad Trust
Fund, and the regional railroad authorities as to how all these entities are
presently promoting agricultural economic development and how these efforts
can be further enhanced in the future.

Introduction

The State of South Dakota purchased the Core line from the Milwaukee Road in 1980
with funds derived from a temporary increase in the state sales tax. In 1981, the state
and Burlington Northern Santa Fe (BNSF) entered into an agreement in which BNSF
would provide rail service on behalf of the state on the Core line for five years. In 1986,
a new agreement was reached in which BNSF agreed to continue operations and the
state agreed to allow BNSF the option to purchase the Core line at a certain price.

The 368 mile Core line runs from Aberdeen to Mitchell, Mitchell to Canton, Canton to
Sioux Falls, and Mitchell to Sioux City. In April 2005, BNSF exercised their option to
purchase the Core line and in December 2005 the sale was completed. The net
purchase price in the settlement was $40,337,295 which was deposited into the
Railroad Trust Fund.

During the 2006 Legislative Session, the Legislature considered several options for how
the proceeds from the sale of the Core line should be used. Ultimately, the Legislature
passed SB 153 which transferred $38 million from the Railroad Trust Fund to the
Property Tax Reduction Fund.

Department of Transportation- Office of Railroads

In 1980, the Legislature, in conjunction with the purchase of the Core line, turned
railroad oversight duties over to the Department of Transportation. The state's role is to
manage state-owned property, work toward enhancing the safety of the public with
regard to crossings, and monitoring and administrating of federal pass through funds.
The responsibilities of the Office of Railroads are managing all real and personal
property acquired by the state for railroad purposes which includes leasing of property,
utility installation, track rehabilitation, industrial track expansion and construction. The
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department also prepares annually a planning document which outlines rail
improvements that the state intends to complete each year.

According to SDCL 1-44-18, The Department of Transportation is required to conduct
research on basic railroad problems, plan and assist in the development of rail
transportation, develop and maintain a federal-state relationship of programs relating to
railroads, assist any public or private agency or corporation in coordinating railroad
services with those of other transportation modes, recommend, prepare, and review
plans and specifications for any project undertaken by the South Dakota Railroad
Authority, and arrange for and coordinate rail service over any properties and facilities
acquired, leased, or controlled by the State of South Dakota Railroad Authority.

The Department of Transportation, with the approval of the South Dakota State Railroad
Board and the written consent of the Governor, may enter into agreements, contracts,
leases (as lessor or lessee), or other arrangements with any corporation, partnership,
individual, agency, or authority. This includes providing for the acquisition, operation,
maintenance, and improvement of public rail lines, and the acquisition and disposition of
any and all rights-of-way, land, facilities, fixtures and appurtenant structures, services
and equipment.

Property Management

When the Legislature authorized the purchase of the Core line, the management of the
property was turned over to the Department of Transportation. The right-of-way for the
state-owned track runs from 100-200 feet across, and many segments are leased to
landowners, elevators, farmers, etc. The Office of Railroads manages approximately
600 property and 400 utility leases. Revenue from the lease agreements is deposited
into the Railroad Operating Fund per state law. These funds are used to cover
operations and expenses of the office, and the state owned property including weed
spraying, mowing and fencing.

Utility Installations

Any time a utility company wishes to cross or parallel a Core line railroad track in South
Dakota, they must submit a request to the Office of Railroads. The Office looks at
several factors to determine whether the permit will be granted.

Track Rehabilitation

Many factors account for whether or not a line will be rehabilitated in this state. In order
to stay competitive, many railroad companies buy higher speed locomotives and larger
containers to get more product to market faster. It is important for South Dakota's
farmers and the state's economy to stay competitive. Most of South Dakota's rail line
and bridges are very old and cannot handle the speeds and weight of modern trains.
Since the Local Rail Freight Assistance Program has not been re-authorized by
Congress, the railroad companies operating on the line must pay for any projects
proposed. The department does not have funding itself to participate in costs of
rehabilitation.
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Industrial Track Expansion

Because of increasing competition in quickly transporting goods to market, there are
many efforts in the state to get grain loaded on cars faster, as well as increase the
number of cars that one locomotive will pull. Recently, the Burlington Northern
announced that it will be giving better rates to grain loading facilities which can load
108-car trains in a short time span. Most grain facilities in South Dakota do not have
spur trackage long enough to accomplish this. Many elevators currently have plans in
the works, or at least on the drawing board, so that they can give farmers the best
prices possible. The State of South Dakota has participated in helping some elevators
with track expansion through small loans from the Railroad Trust Fund, which are
approved through the South Dakota Railroad Board.

Maintenance of State-Owned Property

Per state law, the Office of Railroads is required to maintain the railroad property owned
by the state. This includes weed control and fencing. On trackage which is leased to a
railroad company, the state requires the lessee to perform the weed control functions.
On other trackage, the state contracts with cities and counties for mowing and weed
control. Fencing issues are handled on a case-by-case basis by the Office of Railroads.

Requlatory Functions

All regulatory functions are performed by the Federal Railroad Administration (FRA),
part of the US Department of Transportation. The purpose of FRA is to: promulgate and
enforce rail safety regulations; administer railroad assistance programs; conduct
research and development in support of improved railroad safety and national rail
transportation policy; provide for the rehabilitation of Northeast Corridor rail passenger
service; and consolidate government support of rail transportation activities.

Private Right of Entry Permits
Any instance where construction of a road will cross a state core line, a permit must be
approved.

Rail Mileage
A total of 4,420.5 miles of railroad was constructed in South Dakota, with the last track

laid in 1948. Since 1909, rail abandonment's have resulted in the loss of service on over
75% of the maximum system. The State of South Dakota, in cooperation with private
railroads, was successful in restoring service on over 900 previously abandoned rail
lines in the state. Currently, there are 1,839.5 miles of operating rail lines in South
Dakota. The State of South Dakota still owns over 300 miles of track.

Railroad Authority

On March 13, 1980, the South Dakota Railroad Authority was created under Chapter
323 of the 1980 Session Laws, as a result of the imminent abandonment of services
and deteriorated railroad properties and facilities in the state. The Railroad Authority, a
corporate and political body, consists of seven members appointed by the Governor,
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and with the advice and consent of the Senate (SDCL 49-16B-3). The Authority's
purpose is to develop the resources and improve the economic facilities of the state.
The Authority may engage in works of internal improvement and may own and conduct
proper business enterprises through:

1) Planning, establishing, acquiring, developing, constructing, purchasing,
enlarging, maintaining, equipping, and protecting railroads and railroad facilities,
including railroad rolling stock. For such purposes the Authority may acquire, by
purchase, gift, devise, lease, or condemnation real or personal property or any
interest therein;

2) Conducting continuous studies into the need for such facilities; and

3) Serving the Legislature by making reports and recommendations concerning the
providing of such facilities. (SDCL 49-16B-10)

The Authority can only do those projects as the Legislature, by law, declares to be in the
public interest. The Authority then conveys all acquired property to the Department of
Transportation without charge once all debts on the property are paid off. (SDCL 49-
16B-43)

SDCL 49-16B-11 requires the Authority to obtain estimates of the cost of any project it
deems necessary or convenient and formulate and recommend a list of projects. The
Authority shall present a report including its recommendations, proposed projects, and
estimated costs to the Legislature no later than the first day of November, immediately
preceding the convening of each regular session of the Legislature. In recommending
projects to be undertaken, the Authority may not deviate from the priority listing of
projects submitted by the Department of Transportation.

The Legislature also created the Railroad Authority Fund (SDCL 49-16B-41) that was
used for the purchase of the Core railroad line. The gross total income derived by the
Authority from the sale of bonds, charges, fees, or rentals, and all other revenue derived
from any project undertaken are to be deposited into this fund. Disbursements out of
this fund are made upon the order of the authority.

Railroad Board & Railroad Trust Fund

In 1980, the State Railroad Board was created. The board consists of seven Governor
appointed members. The Railroad Board administers the Railroad Trust Fund and
provides loans to regional railroad authorities. The Department of Transportation is
required to obtain the approval of the Railroad Board in matters of operation,
management, finance, marketing, and development of rail service over all properties
and facilities acquired, leased, or controlled by the state.

The Railroad Trust Fund was created in 1981 for the purposes of planning, enlarging,
maintaining, equipping, and protecting railroads and railroad facilities. All moneys in the
fund are to be expended in accordance with SDCL Chapters 4-7, 4-8, 4-8A, and 4-8B.
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South Dakota statute states that there are other ways that money may be expended
from the Railroad Trust Fund:

1) Upon approval of a proposed expenditure as provided for in § 49-16B-13.1, the
Governor shall order the approved amount of money transferred from the
Railroad Trust Fund to the Railroad Authority Fund;

2) The South Dakota State Railroad Board may upon the written approval of the
Governor make loans from the Railroad Trust Fund to regional railroad
authorities upon such terms and conditions as the State Railroad Board may
determine; (SDCL 49-16C-3)

3) The South Dakota State Railroad Board may, with the approval of the Governor,
expend funds from the Railroad Trust Fund to match federal railroad
rehabilitation funds; (SDCL 49-16C-5)

4) The South Dakota State Railroad Board may, upon approval of the Governor,
expend from the Railroad Trust Fund an amount not to exceed one million dollars
to join with other states to preserve the railroad line extending from Jonathan,
Minnesota, in a westerly direction through South Dakota to Miles City, Montana;
(SDCL 49-16C-6)

5) Any funds in the Railroad Trust Fund designated for expenditure by any of the
provisions of § 49-16B-13.1, 49-16C-2, 49-16C-3, 49-16C-5, or 49- 16C-6 are
hereby continuously appropriated for such purposes; and (SDCL 40-16C-7)

6) Provisions of chapter 49-16C do not constitute permission to purchase railroad
rolling stock or to operate any railroad. (SDCL 49-16C-8)

The Railroad Board has loaned money to various regional railroad authorities since
1994. Loans are approved by the Railroad Board based on the application submitted by
a regional railroad authority. The information submitted in the application includes
articles of incorporation, bylaws, balance sheets, cash flow statements, and income
statements for the past three years. The regional railroad authority also must describe
the economic benefit that will be realized with the approval of the loan. The Railroad
Board considers several factors before approving a loan such as: the number of primary
jobs that will be created, the economic impact of the area and state, whether
transportation needs are addressed, if it is supported by public entities in the area,
potential success of the project, and the capacity of the applicant to repay the loan.

The Railroad Trust Fund received an influx of revenue from the sale of the Core line in
FY 2006 of $40,337,295. This revenue was primarily offset, however, by: A) a transfer
to the Railroad Authority Fund for track improvements of $6,178,000 which was laid out
in the settlement agreement and B) a transfer of $38,000,000 to the Property Tax
Reduction Fund in FY 2006. The FY 2006 ending cash balance in the Railroad Trust
Fund was $19,651,188. As of November 13, 2006, the projected ending cash balance
for FY 2007 is $7,717,084. These balances do not include the total balance of loan
payments due to the Railroad Trust Fund from loans paid out to regional railroad
authorities. The total balance of loan payments as of 10/31/06 is $6,442,239. Railroad
Trust Fund history can be found in Appendix A.
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South Dakota is experiencing a major transportation disadvantage due to a lack of
affordable freight transportation alternatives. To remedy this situation, the state
embarked on a two-phased study to formulate a transportation business strategy. The
Railroad Board in cooperation with the Corn Council, Soybean Council, Oilseeds
Council, Wheat Commission, and some Sioux Falls business interests, provided funding
to contract with Horizon Services Group, a transportation consulting company to
complete the study. The Railroad Board's portion of the funding totaled $53,000. The
goals of the study were to explore the feasibility of a railroad constructing an intermodal
rail ramp near Sioux Falls, explore the volume of agricultural products that could be, or
are currently, being exported in containers, and develop a transportation business
strategy to support lower transportation costs for Midwest exporters.

The Railroad Board voted unanimously in October, 2006, to urge approval of a $2.3
billion federal loan for the Dakota, Minnesota and Eastern Railroad's expansion plan
that would haul coal from Wyoming to power plants in the Midwest. Members of the
Railroad Board support the federal loan because the project would improve rail service,
improve the economy, and provide jobs.

Regional Railroad Authorities

In 1978, the Legislature adopted the Regional Railroad Authorities Act which allowed
two or more subdivisions to form a regional railroad authority by execution of an
agreement authorized by resolution of the governing body of each subdivision. The
agreement and a certified copy of the resolution of each subdivision are filed with the
Secretary of State. Once the agreement is reviewed by the Secretary of State, the
authority is issued a certificate of incorporation. The representatives of the
subdivisions, which are members of a regional railroad authority, elect commissioners of
the authority.

According to SDCL 49-17A-16, a regional railroad authority may plan, establish,
acquire, develop, construct, purchase, enlarge, improve, maintain, equip, operate,
regulate, and protect its railroads and railroad facilities used or useful in the operation of
the railroad. An authority may also acquire by purchase, qift, devise, lease,
condemnation of real or personal property, or any interest therein.

An authority may certify annually, to the governing bodies, the amount of tax to be
levied by the governing bodies for railroad purposes. Each subdivision then levies the
amount certified, pursuant to provisions of law authorizing municipalities and other
political subdivisions of this state to levy taxes for such purposes. The levy, in addition
to all other levies authorized by law, may not exceed two dollars and forty cents per
thousand dollars of taxable valuation of property in the subdivisions. Each subdivision
collects the taxes certified by a railroad authority in the same manner as other taxes are
levied, collected, and paid to the railroad authority.
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An authority may, from time to time, issue its bonds or notes in such principal amounts
as they deem necessary to carry out any of its corporate purposes and powers. This
includes, but is not limited to, the funding or refunding of the principal of or interest or
redemption premiums on, any bonds or notes issued by it whether or not the bonds,
notes, or interest to be funded or refunded have or have not become due, the
establishment or increase of reserves to secure or to pay the bonds or notes or interest
thereon, and the payment of or establishment of reserves for all other costs or expenses
of the authority incident to and necessary to carry out its corporate purposes and
powers. (SDCL 49-17A-27)

The authority may enter into contracts, leases, and other arrangements for such term as
the authority may determine with any persons:

(1) Granting the privilege of using or improving the railroad or any portion or
facility or space for commercial purposes;

(2) Conferring the privilege of supplying goods, commodities, things, services,
or facilities along the railroad; and

(3) Making available services to be furnished by the authority or its agents.

In each case, the authority may establish the terms and conditions and fix the charges,
rentals, or fees for the privileges or services, which shall be reasonable and uniform for
the same class of privilege or service. (SDCL 49-17A-36)

Regional Railroad Authorities have been formed since 1978 so that local elevators,
soybean and ethanol plants, and other businesses could have an avenue to receive
funding in the form of taxes and loans from the Railroad Board for the purpose of
railroad improvements and expansion. These railroad improvements and expansions
ultimately benefit South Dakota agricultural producers.

The chart below lists the regional railroad authorities that have been formed:
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Date

AUTHORITY Members Formed
ABC Regional Railroad Authority Aberdeen, Brown Co, (Beadle, Edmunds, Spink) 07/22/91
Brookings Co Reg Railroad Authority Brookings Co, Volga 08/16/96
East Central Reg Railroad Authority Beadle Co, Cavour Township 08/03/03
Grant Co Reg Railroad Authority Grant Co, Milbank 07/30/04
Haakon Co Reg Railroad Authority Haakon Co, Midland 01/03/94
Hughes Co Reg Railroad Authority Hughes Co, Harrold 05/20/96
Hyde Co Reg Railroad Authority Hyde Co, Highmore 04/02/02
Lake-Minnehaha Reg Railroad Authority Lake Co, Minnehaha Co, Madison 03/24/81
Marshall Co Reg Railroad Authority Marshall Co, Britton 01/12/81
McLaughlin-Corson Co Reg RR Authority Corson Co, McLaughlin 09/20/06

Davison Co, Aurora Co, Brule Co, Lyman Co, Jones Co,
MRC Reg Railroad Authority Jackson Co. 06/10/93
Napa-Platte Reg Railroad Authority Charles Mix and Bon Homme Co 07/29/81
Northeast Roberts Reg Railroad Authority White Rock Twnshp, Rosholt 05/28/96
Northern Hills Reg Railroad Authority Lead, Deadwood, Whitewood, Sturgis, Spearfish Belle Fourche | 12/07/94
Roberts Reg Railroad Authority Roberts Co, Sisseton 01/12/81
Union Co, Turner Co, Alcester, Beresford, Centerville, Hurley,

Sioux Valley Reg Railroad Authority Marion, Parker 06/21/78
Southern Union Reg Railroad Authority Union Co, Elk Point, Jefferson 08/11/97
Sully Co Reg Railroad Authority Sully Co, Onida 08/10/95
Turner Co Reg Railroad Authority Turner Co, Marion 06/09/06

Conclusion

The State of South Dakota's involvement in the railroad industry has evolved greatly
since the late 1970s. The Department of Transportation's efforts in negotiating a
settlement with BNSF has opened doors for shippers because they can now access five
major railroads. The department also sees a renewed interest in rail transportation due
to the increase in diesel fuel prices which will have a positive impact for agricultural
producers that ship via rail versus by truck. Any increase in rail traffic also reduces
truck wear and tear on our highways. The Railroad Authority has acquired property for
construction, maintenance, and improvement as the Legislature has declared to be in
the public interest for railroad purposes. The Railroad Board has loaned over $32
million since 1994 to regional railroad authorities for railroad improvements and
expansion. These loans have allowed South Dakota businesses to ship on new or
improved rail lines. The coordination of these railroad entities will continue to play a
vital role in promoting economic development in the future.

This issue memorandum was written by Aaron Olson, Fiscal Analyst for the
Legislative Research Council. It is designed to supply background information
on the subject and is not a policy statement made by the Legislative Research
Council. The information contained in the memorandum is accurate as of the
date of publication.
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