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916L.0097
SENATE BILL NO.

Introduced by:

FOR AN ACT ENTITLED, An Act to JONES-OBSCENITY .

BEIT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKOTA:
Section 1. That § 22-24-1.1 be amended to read as follows:
22-24-1.1. A person commitsthe crime of public indecency if the person, with-antmmorat

purpese under circumstances in which that person knows that his or her conduct is likely to

annoy, offend, or alarm some other person, exposes hisor her anus or genitalsin apublic place

where another may be present who will be annoyed, offended, or alarmed by the person’s act.
A violation of this section isa Class 2 misdemeanor.

Section 2. That § 22-24-1.2 be amended to read as follows:

22-24-1.2. A person commitsthe crime of indecent exposure if, with the intent to arouse or
gratify the sexual desire of any person, the person exposes his or her genitalsin apublic place
under circumstancesinwhich that person knowsthat person’'sconduct islikely to annoy, offend,
or alarm another person. A violation of this sectionisaClass 1 misdemeanor. However, if such
person has been previously convicted of afelony violation of § 22-22-1, 22-22-7, 22-22-19.1,
or 22-22-23 22-22-24.2, that personisguilty of aClass6 felony. Any person convicted of athird

or subsequent violation of either this section erefformer§22-24-1 isguilty of aClass6 felony.
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Section 3. That § 22-24-1.3 be amended to read as follows;

22-24-1.3. If any person, eighteen years of age or older, with the intent to arouse or gratify

the sexual desire of any person, exposeshisor her genital strraptbteptace under circumstances

in which that person knows that his or her conduct is likely to annoy, offend, or alarm some

thirteen years of age or younger, that person is guilty of the crime of aggravated indecent

exposureinvolving achild. Aggravatedtndecent Indecent exposureinvolving achildisa€tass

+-misdemeanor Class 6 felony. A second or subsequent conviction for aggravated indecent

exposure involving achild is a €tass6 Class 5 felony.

Section 4. That § 22-24-8 be repeal ed.

Section 5. That § 22-24-25 be amended to read as follows;

22-24-25. Except as provided in 8§ 22-24-37, nothing contained in this chapter limits any
county or municipality from regulating obscene material or obscene live conduct within its
jurisdiction.

Section 6. That § 22-24-25.1 be amended to read as follows:

22-24-25.1. A Any county or municipality may provide, by ordinance, for a contemporary
community standards test to regulate the sale, distribution, and use of obscene material and to

regulate obscene live conduct in any commercia establishment or public place within its
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Section 7. That § 22-24-27 be amended to read as follows;

22-24-27. Terms used in 88 22-24-25 to 22-24-37, inclusive, mean:

(D

(2)
3
(4)

()
(6)

(7)

"Contemporary community standard,” the contemporary community standard of the

state in which the question of obscenity isto be tested, by the average person, of the

state;

"Distributed," to transfer possession of, whether with or without consideration;

"Exhibit," to show or display;

"Harmful to minors,” includes in its meaning the quality of any material or of any

performance or of any description or representation, in whatever form, of nudity,

sexual conduct, sexual excitement, or sado-masochistic abuse, when if it:

(&  Predominantly appealstotheprurient, shameful, or morbid interest of minors,
and

(b)  Ispatently offensiveto prevailing standardsin the adult community asawhole
with respect to what is suitable material for minors; and

(c) Iswithout serious literary, artistic, political, or scientific value;

"Magistrate," ajtege-of-the any circuit court or magistrate judge;

"Material," anything tangible which is harmful to minors, whether derived through

the medium of reading, observation, or sound;

"Matter" or "material," any book, magazine, newspaper, or other printed or written

material; or any picture, drawing, photograph, motion picture, or other pictorial

representation; or any statue or other figure; or recording, transcription or

mechanical, chemical, or electrical reproduction; or any other articles, equipment,

machines, or materials;
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"Minor," any person less than eighteen years of age;

"Nudity," within the meaning of subdivision (4) of this section, the showing of the

human male or female genitals, pubic area, or buttocks with less than afull opaque

covering, or the showing of the female breast with less than a full opague covering

or any portion thereof below the top of the nipple, or the depiction of covered male

genitalsin adiscernibly turgid state;

"Obscene live conduct,” any physical human body activity, whether performed or

engaged in alone or with other persons, including singing, speaking, dancing, acting,

simulation, or pantomiming, where:

(@  Thedominant theme of such conduct, taken asawhole, appealsto a prurient
interest;

(b)  Theconductispatently offensivebecauseit affrontscontemporary community
standards relating to the description or representation of sexual matters; and

(c)  Theconduct iswithout serious literary, artistic, political, or scientific value.

In prosecutions under 88 22-24-27 to 22-24-37, inclusive, if circumstances of production,

(11)

presentation, advertising, or exhibition indicate that live conduct is being

commercialy exploited by the defendant for the sake of its prurient appeal, such

evidence is probative with respect to the nature of the conduct;

"Obscene materia," material:

(&  The dominant theme of which, taken as a whole, appeals to the prurient
interest;

(b)  Which is patently offensive because it affronts contemporary community
standards relating to the description or representation of sado-masochistic

abuse or sexua conduct; and
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(c) Lacksseriousliterary, artistic, political, or scientific value.

In prosecutions under 88 22-24-27 to 22-24-37, inclusive, if circumstances of production,
presentation, sale, dissemination, or publicity indicate that the matter is being
commercialy exploited by the defendant for the sake of its prurient appeal, such
evidenceis probative with respect to the nature of the matter;

(12) "Prurientinterest,” ashameful or morbid interest in nudity, sex, or excretion, which
goessubstantially beyond customary limitsof candor in description or representation
of such matters. If it appears from the character of the material or the circumstances
of its dissemination that the subject matter is designed for a specially susceptible
audience or clearly defined deviant sexual group, the appeal of the subject matter
shall be judged with reference to such audience or group;

(13) "Sado-masochistic abuse,” flagellation or torture by or upon aperson who isnude or
clad in undergarments, amask or bizarre costume, or the condition of being fettered,
bound, or otherwise physically restrained on the part of one who is nude or so
clothed;

(14) "Sexua conduct,” within the meaning of subdivision (4) of this section, any act of
masturbation, homosexuality, sexual intercourse, or physical contact with aperson’s
clothed or unclothed genital's, pubic area, buttocks, or if such person be afemale, the
breast;

(15) "Sexual excitement," the condition of human male or female genitalswhen in astate
of sexua stimulation or arousal.

Section 8. That § 22-24-28 be amended to read as follows:

22-24-28. Any person who disseminates material harmful to minorsis guilty of aClass 1

misdemeanor.
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Section 9. That § 22-24-29 be amended to read as follows:

22-24-29. A person is guilty of disseminating material harmful to minors wherhe if that
person knowingly gives or makes available to aminor or promotes or possesses with intent to
promote to minors, or ke if that person knowingly sells or loans to a minor for monetary
consideration any material described in subdivision § 22-24-27(4).

Section 10. That § 22-24-29.1 be amended to read as follows:

22-24-29.1. s untawfut-for-any No person may knowingly te distribute, display, sell, or
exhibit for salein any public place any magazine, book, or newsprint displaying or containing
obscene material on the its cover thereof or material unless satd the magazine, book, or
newsprint is wrapped and sealed so that no more than the itstitle, name, price, or date thereof
is exposed to the public and satd the magazine, book, or newsprint cannot be viewed or
examined without breaking the seal, wrapping, or covering. A Any person who violates this
section is guilty of aClass 1 misdemeanor.

Section 11. That § 22-24-30 be amended to read as follows:

22-24-30. A person is guilty of disseminating material harmful to minors when if, with
reference to amotion picture, show, or other presentation which depicts nudity, sexual conduct,
or sado-masochistic abuse, and which is harmful to minors, ke that person knowingly:

(1)  Exhibits such motion picture, show, or other presentation to a minor;

(2) Sdlsor givesto aminor an admission ticket or pass to premises whereon thereis

exhibited such motion picture, show, or other presentation; or

(3 Admitsaminor for amonetary consideration to premiseswhereon thereis exhibited

or to be exhibited such motion picture, show, or other presentation.

Section 12. That § 22-24-31 be amended to read as follows:

22-24-31. In any prosecution for disseminating material harmful to minors, it is an
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(1) Thedefendant had reasonable cause to believe that the minor invol ved was eighteen
years old or more. A draft card, driver'slicense, birth certificate, or other official or
apparently official document is evidence establishing that the minor was eighteen
years of age or older;

(20 Theminor involved was accompanied by his a parent or guardian, or by an adult and
the adult represented that he or she wasthe minor's parent or guardian or an adult and
the adult signed a written statement to that effect;

(3 Thedefendant was the parent or guardian of the minor involved; or

(4) Thedefendant wasabonafide school, college, university, museum, or publiclibrary,
or was acting in kis the capacity as of an employee of such an organization or aretail
outlet affiliated with and serving the educational purposes of such an organization.

Section 13. That § 22-24-32 be amended to read as follows:

22-24-32. A person is guilty of a Class 1 misdemeanor wherhe if that person knowingly
misrepresents that he or she is a parent or guardian of a minor for the purpose of obtaining
admission of any minor to any motion picture, show, or other presentation which isharmful to
minors.

Section 14. That § 22-24-33 be amended to read as follows:

22-24-33. A minor isguilty of aClass 2 misdemeanor if fie that minor misrepresents his or
her age for the purpose of obtaining admission to any motion picture, show, or other
presentation which is harmful to minors.

Section 15. That § 22-24-34 be amended to read as follows:

22-24-34. I1f more than one article or item of material prohibited under 88 22-24-27 to 22-

24-37, inclusive, is sold, given, advertised for sale, distributed commercially, or promoted, A
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viotatronof theprovistonsof-sare-sections by the same person, after ahearing and determination
that probable cause exists to believe such article or material is harmful to minors, each such
sale, gift, advertisement, distribution, or promotion shaH—censtittte constitutes a separate
offense.

Section 16. That § 22-24-37 be amended to read as follows:

22-24-37. Sections22-24-2F The provisions of 88 22-24-27 to 22-24-37, inclusive, shalt do

not apply to any personswho may possessor distribute obscene matter or participatein conduct,
otherwise proscribed by satdl those sections, when if such possession, distribution, or conduct
occurs:

(1) Inthecourse of law enforcement and judicia activities;

(2) Inthe course of bona fide school, college, university, museum, or public library
activities or in the course of employment of such an organization or retail outlet
affiliated with and serving the educational purposes of such an organization; or

(3 Inthe course of employment as a moving picture machine operator, or assistant
operator, inamotion picturetheater in connection with amotion picturefilm or show
exhibited in such theater if such operator or assistant operator has no financial

interest in the motion picture theater wherein ke that operator or assistant operator

is so employed other than hts wages received or owed;
or like circumstances of justification where if the possession, distribution, or conduct is not
limited to the subject matter's appeal to prurient interests.
Section 17. That § 22-24-55 be amended to read as follows:
22-24-55. Any public school that provides apublic access computer shall do one or both of
the following:

(1) Equip the computer with software that will limit minors' ability to gain access to
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obscene materialsor purchaseinternet connectivity from aninternet service provider
that provides filter services to limit access to obscene materials; or

(2) Developandimplement, by January 1, 2001, alocal policy that establishes measures

to restrict minors from computer access to obscene materials.

Section 18. That § 22-24-56 be amended to read as follows:

22-24-56. Any public library that provides a public access computer shall develop and
implement, by January 1, 2001, alocal policy that establishes measuresto restrict minorsfrom
computer access to obscene materials.

Section 19. That § 22-24-57 be amended to read as follows:

22-24-57. Any No public school that complies with 8 22-24-55 or any public library that
complies with § 22-24-56 may ret be held liable for any damages that may arise from a minor
gaining access to obscene materials through the use of a public access computer that is owned
or controlled by the public school or public library.

Section 20. That § 22-24-58 be amended to read as follows:

22-24-58. For the purposes of 88 22-24-55 to 22-24-59, inclusive, obscene materia is

defined pursuant to subdivision 22-24-27(11).

Section 21. That § 22-24-59 be amended to read as follows:

22-24-59. For the purposes of 88 22-24-55t0 22-24-59, inclusive, apublic access computer
isany computer that islocated in a public school or public library.

Section 22. That § 22-24-60 be amended to read as follows:

22-24-60. For the purposes of 88 22-24-60 to 22-24-68, inclusive, a prepaid adult
entertainment card is a product, either sold at wholesale, retail, or distributed gratis as a
promotion, which permits the cardhol der to access one or more erotic or pornographic internet

sites by means of a predetermined user identification and password unique to each card.
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Section 23. That § 22-24-61 be amended to read as follows:

22-24-61. It is a Class 1 misdemeanor to sell, give, or distribute any prepaid adult
entertainment card or any prepaid adult entertainment telephone card to any person under
eighteen years of age.

Section 24. That § 22-24-62 be amended to read as follows:

22-24-62. A prepaid adult entertainment telephone card is a product, either sold at
wholesale, retail, or distributed gratis as a promotion, which permits the cardholder to access
one or more adult entertainment telephone services for a predetermined number of minutes by
means of atelephone number and an access code or password unique to each card.

Section 25. That § 22-24-63 be amended to read as follows:

22-24-63. Any personwho knowingly participatesin any conduct proscribed by 8§ 22-24-60
to 22-24-68, inclusive, isliable for civil damages.

Section 26. That § 22-24-64 be amended to read as follows:

22-24-64. Any of the following persons may bring an action for damages caused by another
person's conduct as proscribed by 8§ 22-24-60 to 22-24-68, inclusive:

(1) Thevictimized minor;

(20 A Any parent, legal guardian, or sibling of a victimized minor; or

(3) Anypersoninjured asaresult of thewillful, reckless, or negligent actions of aperson

who knowingly participated in conduct proscribed by 88 22-24-60 to 22-24-68,
inclusive.

If the parent or guardian is named as a defendant in the action, the court shall appoint a
specia guardian to bring the action on behalf of the minor.

Section 27. That § 22-24-65 be amended to read as follows:

22-24-65. Any person entitled to bring an action under § 22-24-64 may seek damages from
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any person who knowingly participated in the sale or in the chain of distribution of any prepaid

adult entertainment card or any prepaid adult entertainment telephone card proscribed by 88 22-

24-60 to 22-24-68, inclusive.

Section 28. That § 22-24-66 be amended to read as follows;

22-24-66. Any person entitled to bring an action under § 22-24-64 may recover att-of the

following damages:

(D

(2)

3
(4)
()

Economic damages, including the cost of trestment and rehabilitation, medical
expenses, loss of economic or educational potential, loss of productivity,
absenteeism, support expenses, accidents or injury, and any other pecuniary loss
proximately caused by the proscribed conduct;

Noneconomic damages, including physical and emotional pain, suffering, physical
impairment, emotional distress, mental anguish, disfigurement, loss of enjoyment,
loss of companionship, services, and consortium, and other nonpecuniary losses
proximately caused by the proscribed conduct;

Exemplary damages,

Attorneys fees; and

Disbursements.

Section 29. That § 22-24-67 be amended to read as follows;

22-24-67. Any action for damages under 88 22-24-60 to 22-24-68, inclusive, shall be

commenced within six years of thetimethe plaintiff knew, or had reason to know, of any injury

caused by violations of 88 22-24-60 to 22-24-68, inclusive. The knowledge of a parent,

guardian, or custodian may not be imputed to the minor.

For a plaintiff, the statute of limitations under this section is tolled while any potential

plaintiff isincapacitated by minority.
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Section 30. That § 22-24-68 be amended to read as follows:
22-24-68. As a public nuisance, all prepaid adult entertainment cards and prepaid adult
entertainment telephone cards are subject to seizure and destruction without compensation by

any law enforcement agency with appropriate jurisdiction.



