State of South Dakota

SEVENTY-SECOND SESSION
LEGISLATIVE ASSEMBLY, 1997
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400A0261
House BiLL No. 1050

Introduced by: The Committee on Commerce at the request of the Department of Commerce
and Regulation

FOR AN ACT ENTITLED, An Act to diminate participation in the subsequent injury fund by
sdf-insured employers and to revise certain other provisons regarding self-insured
employers.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKOTA:
Section 1. That chapter 62-4 be amended by adding thereto a NEW SECTION to read as

follows:

A sdf-insured employer may not participate in the subsequent injury fund for the purpose of
assessment and reimbursement.
Section 2. That § 62-4-34 be amended to read as follows:

62-4-34. If an employee of an insured employer who has previoudy sustained an injury, or

suffers from a preexisting condition, receives a subsequent compensable injury resulting in
additional permanent partial or permanent total disability so that the degree or percentage of
disability caused by the combination of the subsequent injury and the preexisting injury or
condition issubstantially greater than that which resulted from the last injury, considered alone,

and if the employee of an insured employer is entitled to recelve compensation on the basis of

750 copies of this document were printed by the South Dakota Insertionsinto existing statutes are indicated by underscores.
Legidative Research Council at a cost of $.015 per page. V Deletions from existing statutes are indicated by eversirikes.



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

-2- HB 1050

the combined disabilities, the insured employer, or itsinsurance carrier, shall pay all medical and

hospital expensesand compensation provided by thistitle. Theinsured employer, or itsinsurance

carrier, shall bereimbursed from the*subsequent injury fund* for two-thirdsof all compensation,
medical and hospital expenses paid to or on behalf of the injured employee of the insured
employer dueto the subsequent injury. If the subsequent compensableinjury of the employee of

an insured employer results in the death of the employee and it has been determined that the

death would not have occurred except for the preexisting disability, the insured employer, or its

insurance carrier, shall pay al compensation provided by thistitle.

Section 3. That § 62-4-34.4 be amended to read as follows:

62-4-34.4. A cdam is consdered complete if it contains records, reports, or any other

evidence which shows the following:

(1) Thedam was filed with the appropriate agency within ninety days from the date a
decision or approval of an agreement is obtained from the department;

(2) Thefinal decison or approved agreement from the department finding that the injury
isa subsequent injury and is a compensable injury resulting in additional permanent
partial or permanent total disability;

(3) The total amount of compensation, medical and hospital expenses, paid to or on
behalf of the employee by the-employerif-sefthsared;-or the insurance carrier of an
employer;

(4) Reimbursement requested by specific amount, and the cal culations which judtify the
amount requested;

(5) Medical documentation specifically setting forth that the employeeincurred any prior
injury, compensable or noncompensable, which caused disability;

(6) Medical documentation specifically setting forth the degree or percentage of disability

attributable to any prior injury, and the reasonsfor arriving at those determinations,
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(7) Medical documentation specifically setting forth that the employee incurred a
compensable subsequent injury which caused additional permanent partial or
permanent total disability;

(8) Medical documentation specifically setting forth the degree or percentage of disability
reasonably attributable to the subsequent injury standing alone, asif no other injury
had occurred, and the reasons for arriving at those determinations;

(99 Medical documentation specifically setting forththe degree or percentage of disability
attributableto the combined injuriesthat al so establishesthat the disability attributable
to the combined injuriesis subgtantially greater than the disability attributable to the
subsequent injury standing alone, asif no other injury had occurred, and the reasons
for arriving at those determinations,

(10) If thedegreeor percentage of disability attributableto the combined injuriesisgreater
than the sum total of the degree or percentage of disability attributable to any prior
injury standing alone and the subsequent injury standing alone, supporting medical
documentation, including vocational rehabilitative evaluations and reports, if
applicable; and

(11) Any other information deemed pertinent by the Division of Insurance during the
course of its continuing investigation of the merits of a claim.

Anincomplete claim is considered filed if filed within the ninety-day statute of limitations
established in § 62-4-34.1, but the thirty days for completion of the investigation of the claim
does not begin to run until the claim is complete.

Section 4. That § 62-4-35 be amended to read as follows:

62-4-35. In case of the death of an employee covered by thistitle, if no personisentitled to
compensati on,-the-emptoyer—ort-thsdred; the employer's insurance carrier; shall pay to the

Divigon of Insurance the sum of five hundred dollars to be deposited in the subsequent injury
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fund. The Divison of Insurance shall assess each insurance carrier of every employer;-or-every
employertself-Hsared; an amount equal to four percent of al workers compensation, including
medical, hospital, and indemnity expenses, paid to or on behalf of an injured employee during
the calendar year next preceding the due date of the payments, which shall be deposited in the
subsequent injury fund. The assessment shall be made at any time the fund falls below two
hundred thousand dollars. The payment shall be made immediately upon notification to the
carrier er—set-thsared by the divison. Each insurance carrier of every employer;—or—every
employeri-self-iasared; shall be required to participate in the subsequent injury fund and pay

assessments except asprovided in 8 62-4-34.6 and section 1 of thisAct. Failure of aninsurance

carrier of an employer-oranemployerif-sel-thsdred; to respond within twenty days of receipt

to anotice of assessment from the Division of Insurance shall, unlessgood causeis shown, have
the effect of making that insurance carrier of an employer era-setf-tsaredemptoyer indigible
for reimbursement from the subsequent injury fund for any subsequent injury incurred or claim
made from the date the assessment is made for a period of one year subsequent to the date the
assessment is actually paid. Failure of an insurance carrier of an employer;-er-an-emptoyer—+f
sef-tasdred; to pay an assessment other than for good cause shown, shall also be grounds for
administrative action to be taken by the divison er-department againgt an insurance carrier of an

employer eraremployertf-seif-tsared; concerning their status and authority to continue being

authorized insurance carriers er-self-thsured-emptoyers in the State of South Dakota.

Section 5. That § 62-4-36.3 be repeal ed.
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Section 6. That § 62-5-5 be amended to read as follows:

62-5-5. If anemployer coming under the provisonsof thistitleannually furnishessatisfactory
proof to the Department of Labor of the employer's solvency and financial ability to pay the
compensation required by thistitle, the employer is relieved from the provisons of § 62-5-1.
Each employer shall submit an application fee not to exceed two thousand dollars to the
Department of Labor at the time proof of solvency issubmitted. The Department of Labor shall
set, by rules promulgated pursuant to chapter 1-26, the amount of the application
fee.

All fees paid to the department pursuant to this section shall be deposited with the state
treasurer and shall be credited to the Department of Labor Special Revenue Fund whichishereby
created. The money deposited shall be dedicated and continuoudy appropriated to the
department for purposes of conducting an actuarial review of the applicant'sfinancial condition
and automating the administration of the workers compensation law.

Upon receiving satisfactory proof of financial solvency and surety for performancerequired
by § 62-5-10, the department shall issue a certificate of exemption relieving the employer of the
obligation to purchase worker's compensation insurance provided in 88 62-5-2 and 62-5-3. The
department may revokethiscertificateif theemployer failsto comply with the provisonsof tttes

58-and title 62, or with any rules promulgated by the Department of Labor.



