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House BILL No. 1201

Introduced by: Representatives Waltman, Cerny, Kazmerzak, Lee, Schrempp, Sperry, and
Weber and Senators Dennert and Lange

FOR AN ACT ENTITLED, AnAct toimpose apersonal and corporateincometax, to provide
for the administration thereof, to provide penaltiesfor the violation thereof, to exempt food,
utilities, resdential heating fud, certainintrastate transportati on services, and auction goods
from the salesand use tax, to repeal the contractor's excisetax, and to provide property tax
relief through the distribution of the revenue for education.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKOTA:
Section 1. Termsused in this Act mean:

(1) "Adjusted gross income," as determined pursuant to section 62 of the Internal
Revenue Code;

(2) "Assessment," thefiling of the return asto the tax, penalty, and interest shown to be
duethereon and, asto any other tax imposed under thisAct, or any deficiency intax,
or any penalty or interest, means the mailing or issuance of a notice and demand for
payment;

(3) "Corporation," includesjoint stock companies, limited partnerships, and associations
organized for pecuniary profit;
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(@) "Domedtic corporation,” any corporation organized under the laws of this
sate;
(b)  "Foreign corporation,” any corporation other than a domestic corporation;
"Dividend," any distribution made by a corporation out of itsearningsor profitsto its
shareholders or members, whether in cash or in other property of the corporation;
"Employee,” every individual who is aresident or domiciled in the State of South
Dakota performing services for an employer, either within or without or both within
and without the State of South Dakota, or any individual performing services within
the State of South Dakota, the performance of which services constitutes, establishes,
and determinesthere ationship between the partiesasthat of employer and employee,
and includes officers of corporations and individuals, including elected officials,
performing services for the United States Government or any agency or
ingrumentality thereof or the State of South Dakota or any county or municipality,
or other political subdivision;
"Employer," a person transacting business in or deriving any income from sources
within the State of South Dakota for whom an individual performsor performed any
services, of whatever nature, who has control of the payment of wages for such
services or is the officer, agent, or employee of the person having control of the
payment of wages,
"Fiscal year," an accounting period of twelve months, ending on the last day of any
month other than December;
"Foreign country," any jurisdiction other than one embraced within the United States.
United States, when used in ageographical sense, includesthe states, the Digtrict of
Columbia, and the possessions of the United States;

"Income year," the calendar year or the fiscal year upon which the net income is
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computed;

"Paid," for the purposes of the deductions means paid or accrued or paid or incurred,
and theterms, paid or incurred, and, paid or accrued, are construed according to the
accounting method used for computing net income; received, for the purpose of the
computation of net income means received or accrued, and the term received or
accrued is construed according to the accounting method used for computing net
income,

"Person,” includes individuals, firms, associations, corporations, limited liability
companies, estates, fiduciaries, and all entities from which income tax may be due;
"Related corporation,” a corporation associated with another as its parent or
subgdiary, or in a brother-sister relation;

"Resdent beneficiary," a beneficiary of an estate or trust, which beneficiary is a
resdent individual, a domestic corporation, a resdent estate, a resdent trust, or a
partnership organized under the laws of this state. Nonresident beneficiary means a
beneficiary other than a resdent beneficiary;

"Resdent estate,” the estate of a deceased person which isadministered in this state
inaproceeding other than anancillary proceeding. Nonres dent estate meansan estate
other than a resdent estate;

"Resident individual," a natural person who is domiciled in this state and a natural
person who maintains a permanent place of abode within this state and who spends
in the aggregate more than six months of the taxable year within this state. A
nonresident individual means an individual other than a resdent individual;
"Resident partner,” a partner who isaresident individual, a domestic corporation, a
resdent estate, aresdent trust, or apartnership organized under thelawsof thisstate.

Nonresident partner means a partner other than a resdent partner;
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(17) "Resdent trugt,” atrust which isadministered in this state. Nonresident trust means
atrust other than aresdent trust;

(18) "Secretary," the secretary of the Department of Revenue;

(19) "Tax year," the calendar year, or the fiscal year ending during a calendar year, used
for computing net income;

(20) "Taxableincome" all net income;

(21) "Taxpayer," any person, corporation, or fiduciary who issubject to atax imposed by
this Act;

(22) "Wages," any remuneration for services performed by an employee for an employer,
including the cash value of all such remuneration paid in any medium or form other
than cash.

Any term used inthis Act shall have the same meaning aswhen used in a comparabl e context
in the federal Internal Revenue Code, as amended and in effect on January 1, 1997. Any
referenceinthisAct to the Internal Revenue Code meansthe provisions of the Internal Revenue
Code, as amended and in effect on January 1, 1997.

Section 2. A tax of one percent isimposed on the federal adjusted grossincome of lessthan
twenty-five thousand dollars, three percent on federal adjusted gross income of twenty-five
thousand dollarsto fifty thousand dollars, and five percent on federal adjusted grossincomein
excess of fifty thousand dollars, as determined pursuant to section 62 of the Internal Revenue
Code, of every resident individual, estate, and trust and upon that part of such income of every
nonresidentindividual, estate, and trust from South Dakota sourcesasdetermined under sections
8 and 44 of thisAct.

Section 3. Prior to the application of the tax prescribed in section 2 of thisAct there shall be
added to federal adjusted gross income any federal net operating loss deduction carried over

from a taxable year beginning prior to January 1, 1997.
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Section 4. Prior to the application of the tax prescribed in section 2 of thisAct there shall be

subtracted from federal adjusted gross income:

(1)

(2)

3)

(4)

()

An amount equal to any interest income on obligations of the United States and its
possessions to the extent included in federal adjusted grossincome;

To the extent included in federal adjusted gross income, the portion of any gain or
loss from the sale or other disposition of property having a higher adjusted basisfor
South Dakota incometax purposes than for federal income tax purposes on the date
such property was sold or disposed of in a transaction in which gain or loss was
recognized for purposes of federal income tax that does not exceed such difference
in bass,

Theamount necessary to prevent the taxation under this Act of any annuity or other
amount of income or gain which was properly included in income or gain and was
taxed under thelawsof thisstatefor aprior tax year, to the taxpayer, or to adecedent
by reason of whose death the taxpayer acquired the right to receive the income or
gain, or to atrust or estate from which the taxpayer received the income or gain;
The net operating loss deduction allowed under section 54 of this Act to the extent
carried over from a taxable year beginning prior to January 1, 1997;

Theamount of any refund or credit for overpayment of income taxesimposed by this
state or any other taxing jurisdiction to the extent includedin grossincomefor federal
income tax purposes but not previoudy allowed as a deduction for South Dakota

income tax purposes.

Section 5. If the federal adjusted grossincome of a husband or wife, or both, is determined

on separate federal returns, such income for purposes of the South Dakota income tax shall be

separately determined. If the federal adjusted grossincome of ahusband and wife isdetermined

on ajoint federal return, their tax shal be determined on their joint federal adjusted gross
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income. If either the husband or wife isaresdent and the other isa nonresident, separate taxes
shall be determined on their separate federal adjusted gross incomes on such forms as may be
required by the secretary unlessboth elect to determinetheir joint federal adjusted grossincome
asif both were residents.

Section 6. With respect to all taxable years commencing on or after January 1, 1997, the
amount of taxes on federal adjusted gross income accrued to ancother state, the Digtrict of
Columbia, or aterritory or possession of the United States, on income derived by a resident
individual, estate, or trust from sources in another state, the Digtrict of Columbia, or aterritory
or possession of the United States, shall be allowed as a credit againgt the tax computed under
provisions of this Act. The amount of credit taken under this section shall be subject to each of
the following limitations:

(1)) The amount of the credit for taxes on the federal adjusted gross income taxed by

another state, the District of Columbia, or a territory or possession of the United
States may not exceed the same proportion of the tax againgt which such credit is
taken which the taxpayer's federal grossincome from the sources within such state,
the Digtrict of Columbia, or aterritory or possession of the United States bearsto the
taxpayer's entire federal taxable income for the same period; and

(2) Thetotal amount of the credit may not exceed the same proportion of the tax againgt

which such credit is taken which the taxpayer's federal gross income from sources
outside of South Dakota bears to the taxpayer's entire federal gross income for the
same taxable year.

Section 7. If accrued taxes when paid differ from the amounts claimed as credits by the
taxpayer or if any tax paidisrefunded inwholeor in part, the taxpayer shall notify the secretary,
who shall redetermine the amount of tax due for the years affected. The amount of tax, if any,

found to be due upon such redetermination shall be paid by thetaxpayer upon notice and demand
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or theamount of tax overpaid, if any, shall be credited or refunded to the taxpayer inaccordance
with the provisions of chapter 10-59. In the case of such a tax accrued but not paid, the
secretary, as a condition precedent to the allowance of a credit, may require the taxpayer to
deposit a surety bond or other security acceptable to the secretary in such amount as the
secretary may require, conditioned upon the payment by the taxpayer of any amount of tax found
to be due upon any such redetermination.

The credits provided for in section 6 of this Act, irrespective of the method of accounting
employed by the taxpayer, shall be taken in the year in which the taxes of another state, the
Didgrict of Columbia, or aterritory or possession of the United States accrue, subject to the
conditions prescribed in this section.

The credits provided by section 6 of this Act shall be allowed only if the taxpayer furnishes
to the secretary al information necessary for the verification and computation of such creditsas
the secretary, by rule, may prescribe.

Section 8. Theincome of anonresident individual subject to thetax imposed inthisAct shall
be the taxpayer's South Dakota nonresident federal adjusted gross income as determined under
this section. South Dakota nonresident federal adjusted gross income means that part of the
individual's federal adjusted gross income as determined pursuant to section 62 of the Internal
Revenue Code derived from sources within South Dakota. Compensation paid by the United
States for service in the armed forces of the United States performed by an individual not
domiciled in South Dakota does not constitute income derived from sources within South
Dakota. Federal adjusted grossincomeof anindividual shall be considered derived from sources
within South Dakota when such income is attributabl e to:

(1) Theownership of any interest inreal or tangible personal property in South Dakota;

(2) A business, trade, profession, or occupation carried on in South Dakota;

(3) The taxpayer's distributive share of partnership income, gain, loss, and deduction
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determined under sections 15 and 16 of this Act;

(4) Thetaxpayer's share of estate or trust income, gain, loss, and deduction determined
under sections 45 and 46 of this Act;

(5)  Incomefromintangiblepersonal property, including annuities, dividends, interest, and
gains from the digposition of intangible personal property to the extent that such
income is from property employed in a business, trade, profession, or occupation
carried on in South Dakota. A nonresident, other than a dealer holding property
primarily for saleto customersinthe ordinary course of the dealer'strade or business,
may not be deemed to carry on abusiness, trade, profession, or occupation in South
Dakota solely by reason of the purchase and sale of property for the dealer's own
account;

(6) The taxpayer's share of Subchapter S corporation income, gain, loss, credit, and
deduction allocable or apportionable to South Dakota.

Section 9. If the federal adjusted gross income of a husband or wife, or both, both of
whom are nonresidents, is determined on separate federal returns, their South Dakota taxable
incomes shall be separately determined. If the federal adjusted gross income of a husband and
wife, both of whom are nonresidents, is determined on ajoint federal return, their tax shall be
determined on their joint South Dakota nonresident federal adjusted grossincome. If either the
husband or wife isaresident and the other is a nonresident, separate taxes shall be determined
ontheir separate South Dakota nonres dent federal adjusted grossincomeson such formsasmay
be required by the secretary unless both elect to determine their joint federal adjusted gross
income as if both were resdents. In any case, where the nature of income earned by a
nonresident individual issuch asto render the computations described in section 11 of this Act
and this section impracticable and where the books of account and records of the taxpayer do

not clearly reflect the income subject to tax by this Act, apportionment shall be made in
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accordance with sections 19 to 29, inclusive, of thisAct.

Section 10. The federal adjusted gross income subject to the tax imposed by this Act of a
part-year resdent shall be that part of the part-year resident's federal adjusted grossincome as
relatesto the period of the year the part-year resident was a South Dakota resident. A taxpayer
filing a part-year resident return shall also file as a nonresident on the same return as provided
insections8 and 9 of thisAct for the remaining portion of the part-year resident'sfederal taxable
year in the event the taxpayer has income within such remaining portion derived from sources
within South Dakota, as defined in section 8 of thisAct. A taxpayer who isa part-year resident
in South Dakota and then becomes a nonresdent shall, nevertheless, be required to file a
part-year resident return, asprovided inthissection, under the rules and requirements generally
provided in this Act for filing income tax returns and paying the tax. In the event that such
taxpayer has deferred recognition of income under the installment reporting provisions of the
Internal Revenue Code, which income was otherwise subject to income taxation under thisAct,
and there remains at the time of the taxpayer's departure from South Dakota unreported income
from such source, the secretary may, by rule, require such departing taxpayer to include such
unreported profit inthe taxpayer'sfinal part-year returninlieu of posting bond to ensure ultimate
reporting of such income by such taxpayer on nonresident returns to be filed in subsequent
taxableperiods. Thisrequirement shall apply alsoto ataxpayer whoisfilingafinal South Dakota
return for a full taxable year and who subsequently becomes a nonres dent.

Section 11. The taxpayer's taxable year under this Act shall be the same as the taxpayer's
taxable year for federal income tax purposes. If a taxpayer's taxable year is changed for federal
income tax purposes, the taxpayer's taxable year for purposes of this Act shall be smilarly
changed. Thetaxpayer'smethod of accounting under thisAct shall bethe same asthe taxpayer's
method of accounting for federal income tax purposes. If ataxpayer's method of accounting is

changed for federal income tax purposes, the taxpayer's method of accounting for purposes of
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this Act shall be smilarly changed.

Section 12. A person or organization exempt from federal income taxation under the
provisionsof the Internal Revenue Codeisexempt from the tax imposed by thisAct ineach year
inwhich such person or organization satisfiesthe requirements of the Internal Revenue Code for
exemption from federal income taxation. Insurance companies subject to the tax imposed on
gross premiumsby chapter 10-44, financial ingtitutions subject to the tax imposed under chapter
10-43, and individuals and corporations taxed under chapter 10-39, are exempt from the tax
imposed by this Act. If the exemption applicable to any person or organization under the
provisions of the Internal Revenue Code is limited or qualified in any manner, the exemption
from taxes imposed by this Act shall be limited or qualified in a smilar manner. Unrelated
bus nesstaxableincome, ascomputed under the provisionsof the Internal Revenue Code, of any
person or organization otherwise exempt from the tax imposed by thisAct and subject to thetax
imposed on unrelated businessincome by the Internal Revenue Code shall be subject to the tax
imposed by this Act.

Section 13. A partnership as such is not subject to tax under this Act. Persons carrying on
business as partners shall be liable for the tax only in their separate or individual capacities.

Section 14. In determining the federal adjusted grossincome of aresident partner for South
Dakota income tax purposes, any modification described in section 2 of this Act which relates
to an item of partnership income, gain, loss, or deduction shall be made in accordance with the
partner's digtributive share, for federal income tax purposes, of the item to which the
modification relates. Where a partner's distributive share of any such item isnot required to be
taken into account separately for federal incometax purposes, the partner's distributive share of
such item shall be determined in accordance with the partner's distributive share, for federal
income tax purposes, of partnership taxable income or loss generally. Each item of partnership

income, gain, loss, deduction, or credit shall have the same character for apartner under thisAct
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asfor federal incometax purposes. Where apartner'sdistributive share of anitem of partnership
income, gain, loss, deduction, or credit isdetermined for federal income tax purposes by special
provision of the partnership agreement with respect to suchitem and wherethe principal purpose
of such provision is the avoidance or evasion of tax under this Act, the partner's distributive
share of such item and any modification required with respect thereto shall be determined asif
the partnership agreement made no special provision with respect to such item.

Section 15. In determining South Dakota nonresident federal adjusted gross income of a
nonresident partner of any partnership, there shall be included only the portion of such partner's
digtributive share of items of partnership income, gain, loss, or deduction derived from sources
within South Dakota determined in accordance with the provisions of section 8 of thisAct. In
determining the sources of a nonresident partner's income for the purposes of South Dakota
income tax, no effect may be given to a provision in the partnership agreement which:

(1) Characterizes paymentsto the partner as being for services or for the use of capital;

or
(2)  Allocates to the partner, as income or gain from sources outside South Dakota, a
greater portion of the partner's distributive share of partnership income or gain than
the ratio of partnership income or gain from sources outsde South Dakota to
partnership incomeor gain from all sources, except asauthorized in section 15 of this
Act; or

(3) Allocatestothepartner agreater proportion of apartnershipitem of lossor deduction
connected with sources within South Dakota than the partner's proportionate share,
for federal incometax purposes, of partnership lossor deduction generally, except as
authorized in section 15 of this Act.

Section 16. The secretary may authorize the use of such other methods of determining a

nonres dent partner'sportion of partnership itemsderived from or connected with sourceswithin
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South Dakota, and the modifications related thereto, as may be appropriate and equitable, on
suchtermsand conditionsasthe secretary may require. A nonresident partner'sdistributiveshare
of items shall be determined under section 14 of thisAct. The character of partnership itemsfor
anonresident partner shall be determined under section 14 of this Act. The effect of a special
provision in apartnership agreement having the principal purpose of avoidance or evasion of tax
under this Act shall be determined under section 14 of this Act.

Section 17. The provisions of section 11 of thisAct shall apply to partnershipsto the extent
not incons stent with sections 13 to 16, inclusive, of this Act.

Section 18. A tax isimposed upon each domestic corporation and foreign corporation doing
business in South Dakota annually at the rate of six percent of the net income of such
corporation during the year derived from sources within South Dakota. For the purposes of this
section, income from sources within South Dakota includes income from tangible or intangible
property located or having a stusin this state and income from any activities carried on in this
state, regardless of whether carried oninintrastate, interstate, or foreign commerce. In the case
of acorporation which isacomponent member of acontrolled group of corporations asdefined
in section 1563(a) of the Internal Revenue Code, the sum of the South Dakota net incomes of
al the component members of the controlled group, but not the losses of each component
member thereof, shall be used in computing the tax bracket for the controlled group. The tax
bracket for the controlled group may be allocated between or among the component members
thereof as agreed to by such members. If such an agreement is not reached, the secretary shall
allocate the tax bracket based on the ratio of the South Dakota net income of each component
member to the total South Dakota net incomes of all component members.

Section 19. Corporationsengaged inbus nesswithinand without the state shall betaxed only
on such businessasis properly apportioned to this state. All net income shall be apportioned to

this state by multiplying the net income by a fraction, the numerator of which isthe property
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factor, plusthe payroll factor, plus the receipts factor, the denominator of which isthree.

Section 20. The property factor used in section 19 of this Act isafraction, the numerator of
which is the average value of the corporation's real and tangible personal property owned or
rented and used in this state during the tax period and the denominator of which isthe average
value of al the corporation's real and tangible personal property owned or rented and used
during the tax period in al the states of the United States, the Digtrict of Columbia, and any
territory or political subdivision thereof.

Section 21. Property owned by a corporation is valued at itsoriginal cost. Property rented
by a corporation isvalued at eight timesthe net annual rental rate. Net annual rental rate isthe
annual rental rate paid by the taxpayer less any annual rental received by a corporation from
subrentals.

Section 22. The average value of property shall be determined by averaging the valuesat the
beginning and ending of the tax period if reasonably required to reflect properly the average
value of a corporation's property.

Section 23. The payrall factor used in section 19 of this Act is a fraction, the numerator of
which is the total amount paid in this state during the tax period by a corporation for
compensation, and the denominator of which isthe total compensation paid in all states of the
United States, the Digtrict of Columbia, and any territory or political subdivision thereof during
the tax period.

Section 24. Compensation is paid in this sate if:

(1) Theindividual's serviceis performed entirely within this state; or

(2) Theindividual'sserviceisperformed both withinand without the state, but the service

performed without the state is incidental to the individual's service within the state.

Section 25. Compensationispaid in this state if some of the serviceisperformed inthe state

and:
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(1) Thebase of operations, or if thereisno base of operations, the place from which the

serviceisdirected or controlled, isin this state; or

(2) Thebaseof operationsor placefrom which the serviceisdirected or controlled isnot

in any state in which some part of the service is performed, but the individua's
resdenceisin this state.

Section 26. The receipts factor used in section 19 of this Act isafraction, the numerator of
whichisthetotal receiptsof acorporationinthe state during thetax period, and the denominator
of which isthe total receipts of a corporation in al the states of the United States, the District
of Columbia, and all territories and political subdivisons thereof.

Section 27. Receiptsfrom the rental of real or tangible personal property shall be attributed
to this state if the property is principally located in South Dakota.

Section 28. Interest, dividends, and net gainsfromtransactionsinsecurities, including stocks,
bonds, and all other money markets instruments, are attributed to this state if the corporation's
principal place of businessisin South Dakota.

Section 29. If the apportionment methodsincluded in sections 19to 28, inclusive, of thisAct
do not fairly represent a corporation's net incomein this state, the corporation may petition for,
or the secretary may require, pursuant to criteria established by rule promulgated pursuant to
chapter 1-26, with respect to all or any part of the taxpayer's business activity:

(1)  Separate accounting;

(2) Theexcluson of any one or more of the factors;

(3 The incluson of one or more additional factors which will fairly represent the

taxpayer's business activity in this state; or

(4) The employment of any other method to effectuate an equitable allocation and

apportionment of the taxpayer's adjusted gross income.

Section 30. The secretary may not require the incluson in a combined report of the income



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

-15- HB 1201

of any corporation which conducts business outside the United Statesif eighty percent or more

of the corporation's property and payroll isassigned to locations outside the United States. For

the purpose of thissection, United States shall berestricted to the fifty states and the District of

Columbia. Dividends which a corporation, includable in a combined report, receives from

another corporation also includable in the combined report shall be excluded from taxable

income.

Section 31. For the purposes of this section, foreign source income means taxable income

from sources without the United States, as used in section 862 of the Internal Revenue Code.

In apportioning income pursuant to this section, foreign source income shall be considered only

to the extent provided in this section:

(1)

(2)

3)

If, for federal income tax purposes, the taxpayer has elected to claim foreign taxes
paid or accrued as a deduction, then al foreign source income minus such deduction
shall be considered;

If, for federal income tax purposes, the taxpayer has elected to claim foreign taxes
paid or accrued asacredit, then foreign sourceincome shall be considered only to the
extent that such income exceeds the excluson provided by this subdivison. The
amount to be excluded shall be determined by multiplying the foreign source income
by afraction, the numerator of which isthe total of taxes paid or accrued to foreign
countries and United States possessions by or on behalf of the corporation pursuant
to section 901 or 902 of the Internal Revenue Code, deemed paid pursuant to section
902 or 960 of the Internal Revenue Code for the tax year, or carried over or carried
back to such tax year pursuant to section 904(c) of the Internal Revenue Code. The
denominator of said fraction shall be forty-six percent of the foreign source income;
Foreign source income from a foreign corporation within an affiliated group of

corporations shall be determined without regard to section 882(a)(2) of the Internal
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Revenue Code.

Section 32. In the case of an affiliated group of corporations, the secretary may require, or

the taxpayer may file, a combined report, but such report shall only include those members of

an affiliated group of corporations as to which any three of the following facts have been in

exigence in the tax year and the two preceding tax years:

(1)

(2)

3)

Sales or leases by one affiliated corporation to another affiliated corporation
constitute fifty percent or more of the gross operating receipts of the corporation
making the sales or leases; or, purchases or leasesfrom one affiliated corporation by
another affiliated corporation constitute fifty percent or more of the cost of goods
sold or leased by the corporation making the purchases or leases. This subdivison
does not apply to the following transactions between affiliated corporations: The
issuance of commercial paper or other debt obligations and the use of the proceeds
therefrom to make loans or to purchase recelvables between affiliated corporations,
Five or more of the following services are provided by one or more affiliated
corporationsfor the benefit of another affiliated corporation: Advertisng and public
relations services, accounting and bookkeeping services, legal services, personne
services, sales services, purchasng services, research and development services,
insurance procurement and servicing exclusive of employee benefit programs; and
employee benefit programs including pension, profit-sharing, and stock purchase
plans. A service shall be deemed provided if fifty percent or more of the service is
provided without provisions for an arm's length charge within the meaning of the
United States treasury regulation 1.482-2(b)(3);

Twenty percent or more of the long-term debt of one affiliated corporation is owed
to or guaranteed by another affiliated corporation. For the purposes of this

subdivision, long-term debt means debt which becomes due more than one year after
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incurred;

One affiliated corporation substantially usesthe patents, trademarks, service marks,
logotypes, trade secrets, copyrights, or other proprietary materialsowned by another
affiliated corporation;

Fifty percent or more of the members of the board of directors of one affiliated
corporation aremembersof theboard of directorsor are corporate officersof another
affiliated corporation;

Twenty-five percent or more of the twenty highest-ranking officers of an affiliated
corporation aremembersof theboard of directorsor are corporate officers of another

affiliated corporation.

Section 33. The net income of the affiliate corporations which are to be included in a

combined report shall be determined pursuant to the rulesand regulations promul gated pursuant

to section 1502 of the Internal Revenue Code, as modified by sections 36 and 37 of this Act.

The secretary may not require returns to be made on a consolidated bas's, but an affiliated

group of corporations may elect to file a consolidated return as otherwise provided in this Act.

Section 34. Asused in sections 31, 32, and 33 of thisAct, the term, affiliated group, means

one or more chains of includable corporations connected through stock ownership with a

common parent corporation which is an includable corporation if:

(1)

(2)

Stock possessing more than fifty percent of the voting power of all classes of stock
and more than fifty percent of each class of the nonvoting stock of each of the
includable corporations, except the common parent corporation, isowned directly by
one or more of the other includable corporations; and

The common parent corporation owns directly stock possessing more than fifty
percent of the voting power of al classesof stock and more than fifty percent of each

class of the nonvoting stock of at least one of the other includable corporations.
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The term, stock, does not include nonvoting stock which is limited and preferred as to

dividends, employer securities, within the meaning of section 409A(1) of the Internal Revenue

Code, while such securities are held under a tax credit employee stock ownership plan, or

qualifying employer securities, within the meaning of section 4975(e)(8) of the Internal Revenue

Code, while such securities are held under an employee stock ownership plan which meets the

requirements of section 4975(e)(7) of the Internal Revenue Code. The term, includable

corporations, means any corporation which has more than twenty percent of the corporation's

property and payroll assigned to locations inside the United States.

Section 35. The net income of a corporation meansthe corporation'sfederal adjusted gross

income, as defined in the Internal Revenue Code, for the taxable year, with the modifications

specified in sections 36 and 37 of this Act.

Section 36. There shall be added to federal adjusted gross income:

(1)

(2)

3)

Any income, war profits, or excess profits taxes paid or accrued to any foreign
country or to any possession of the United States that were deducted on the federal
income tax return;

Interest income less amortization of premium on obligations of any state or any
political subdivisonthereof, other than interest income on obligations of thisstate or
apolitical subdivison thereof which are issued on or after January 1, 1997. Interest
incomeon obligationsof thisstate or apolitical subdivision thereof whichwereissued
before January 1, 1997, are exempt from income tax to the extent that such interest
isspecifically so exempt under the laws of this state authorizing the issuance of such
obligations. Theamount of suchinterest shall bethe net amount after reduction by the
amount of the deductionsrelated thereto which are required by the Internal Revenue
Code to be allocated to such classes of interest;

The federal net operating loss deduction; and
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Income taxes imposed by this state to the extent deducted in determining federal

taxable income.

Section 37. There shall be subtracted from federal adjusted grossincome:

(1)

(2)

3)

(4)
(5)

(6)

Interest income on obligations of the United States and its possessions to the extent
included in federal taxable income;

Interest or dividend incomeon obligationsor securitiesof any authority, commission,
or insgrumentality of the United Statesto the extent included infederal adjusted gross
income but exempt from state income taxes under the laws of the United States;
The amount of any refund or credit for overpayment of income taxesimposed by this
state to the extent included in federal adjusted grossincome;

The net operating loss deduction allowed under section 51 of this Act;

That portion of wages or salaries paid or incurred for the taxable year, the deduction
for which is disallowed by section 280C of the Internal Revenue Code; and

Any amount treated as a section 78 dividend under section 78 of the Internal Revenue

Code.

Section 38. An affiliated group of corporations, as defined in section 1504 of the Internal

Revenue Code, may elect to make a consolidated return with respect to the corporate income

tax imposed by section 18 of thisAct, for the taxableyear in lieu of separate returns. The making

of a consolidated return shall be upon the condition that all corporations which at any time

during the taxable year have been members of the affiliated group consent to beincluded in such

return. The making of a consolidated return shall be considered as such consent. Such election

may not be revoked in less than four years unless approved by the secretary.

Section 39. Thesecretary shall promulgaterulesin order that thetax liability of any affiliated

group of corporations making a consolidated return and of each corporation inthe group, both

during and after the period of affiliation, may be returned, determined, computed, assessed,
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collected, and adjusted, in such manner as clearly to reflect the income tax liability and the
various factors necessary for the determination of such liability and as the secretary may deem
necessary in order to prevent avoidance of the tax liability.

Section 40. The provisionsof section 11 of this Act shall apply to corporationsto the extent
not incons stent with sections 18 to 39, inclusive, of this Act.

Section 41. Theincome of aresdent estate or trust subject to the tax imposed by this Act
shall be its federal adjusted gross income as determined pursuant to section 62 of the Internal
Revenue Code with the following modifications:

(1) Thereshall be added or subtracted the modifications described in sections 3 and 4 of
this Act to the extent such items are excluded from federal distributable net income
of the estate or trust;

(2) Thereshall beadded or subtracted the share of the estate or trust inthe South Dakota
fiduciary adjustment determined under sections 42 and 43 of this Act.

Section 42. An adjustment shall be made in determining the federal adjusted gross income
subject to tax by South Dakota of a resident estate or trust under section 41 of thisAct, or the
federal adjusted gross income subject to tax by South Dakota of a resdent beneficiary of any
estate or trust under section 2 of thisAct inthe amount of the share of each inthe South Dakota
fiduciary adjustment as determined in this section.

The South Dakota fiduciary adjustment shall be the net amount of the modifications
described in section 2 of this Act, except to the extent such items are excluded from federal
distributable net income of the estate or trust.

Section 43. The respective shares of an estate or trust and its beneficiaries, including, solely
for the purpose of this allocation, nonresident beneficiaries, in the South Dakota fiduciary
adjustment shall bein proportion to their respective shares of federal distributable net income of

the estate or trust. If the estate or trust has no federal distributable net income for the taxable
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year, the share of each beneficiary in the South Dakota fiduciary adjusment shall be in
proportion to the beneficiaries share of the estate or trust income for such year, under local law
or the governing instrument, which isrequired to be distributed currently and any other amounts
of such income distributed in such year. Any balance of the South Dakota fiduciary adjustment
shall be allocated to the estate or trust.

The secretary may, by rule, establish such other method of determining to whom theitems
comprising the fiduciary adjustment shall be attributed, as may be appropriate and equitable.
Such method may be used by the fiduciary in the fiduciary's discretion whenever the allocation
of the fiduciary adjustment, pursuant to this section, would result in an inequity which is
substantial both in amount and in relation to the amount of the fiduciary adjustment.

Section 44. The income of a nonresident estate or trust which is subject to the tax imposed
in section 2 of this Act shall be determined as follows:

(1)) Thereshall be determined its share of income, gain, loss, deduction, and credit from
sources within South Dakota under sections 45 and 46 of this Act of items entering
into the definition of federal distributable net income;

(2) There shall be added or subtracted the amount derived from sources within South
Dakota of any income, gain, loss, and deduction recognized for federal income tax
purposes but excluded from the definition of federal distributable net income of the
estate or trust. The source of such income, gain, loss, and deduction shall be
determined in accordance with the applicable provisions of sections 8 and 9 of this
Act, asin the case of a nonresident individual;

(3) There shall be added or subtracted the amount of any modifications described in
sections 3 and 4 of this Act to the extent relating to income or gain referred to in
subdivison (2) of this section.

Section 45. The share of a nonresident estate or trust under subdivision (1) of section 44 of
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this Act and the share of a nonresident beneficiary of any estate or trust under sections 8 and 9

of thisAct in estate or trust income, gain, loss, deduction, and credit from sourceswithin South

Dakota shall be determined as follows;

(1)

(2)

3)

There shall be determined the items of income, gain, loss, deduction, and credit
derived from sources within South Dakota which enter into the definition of federal
digtributablenet incomeof theestateor trust for thetaxableyear, including suchitems
from another estate or trust of which the first estate or trust is a beneficiary. Such
determination of source shall be made in accordance with the applicable provisions
of sections 8 and 9 of this Act asin the case of a nonresident individual;

There shall be added or subtracted the modifications described in sections 3 and 4 of
this Act, to the extent relating to items of income, gain, loss, deduction, and credit
derived from sources within South Dakota, which enter into the definition of federal
digtributable net income, including such items from another estate or trust of which
the first estate or trust is a beneficiary. No modification may be made under this
subdivison which has the effect of duplicating an item already reflected in the
definition of federal distributable net income;

The amounts determined under subdivisons (1) and (2) of this section shall be
allocated among the estate or trust and its beneficiaries, including, solely for the
purpose of this allocation, resdent beneficiaries, in proportion to their respective
shares of federal distributable net income. The amounts so allocated shall have the

same character under this Act asfor federal income tax purposes.

Section 46. If the nonresident estate or trust has no federal distributable net income for the

taxable year, the share of each beneficiary, including, solely for the purpose of this allocation,

resident beneficiaries, in the net amount, determined under subdivisons (1) and (2) of section

45 of this Act shall be in proportion to the beneficiary's share of the estate or trust income for
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such year, under local law or the governing instrument which is required to be distributed
currently and any other amounts of such income distributed in such year. Any balance of such
net amount shall be allocated to the estate or trust. The secretary may, by rule, establish such
other method or methods of determining the respective shares of the beneficiaries and of the
estate or trust initsincome derived from sources within South Dakota and in the modifications
related thereto as may be appropriate and equitable. Such method may be used by the fiduciary
inthe fiduciary's discretion whenever the allocation of such respective shares under this section
or section 45 of this Act would result in an inequity which issubstantial both in amount and in
relation to the total amount of the modifications referred to in subdivison (2) of section 45 of
this Act.

Section 47. The provisons of section 11 of this Act shall apply to trusts and estates to the
extent not inconsistent with sections 41 to 46, inclusive, of this Act.

Section 48. In the case of a corporation which qualifiesas aregulated investment company
under the provisons of the Internal Revenue Code, for purposes of this Act the net income of
such corporation in each year in which such corporation is taxed as a regulated investment
company for federal income tax purposes shall be the investment company taxable income of
such corporation, adjusted as provided in sections 36 and 37 of this Act.

Section 49. The adjusted basis of shares of aregulated investment company in the hands of
a shareholder shall be increased by the amount of any undistributed capital gains of such
regulated investment company which the shareholder was required to reflect in computing the
taxpayer's adjusted gross income for South Dakota income tax purposes.

Section 50. In the case of an organization which qualifies as a real estate investment trust
under the provisions of the Internal Revenue Code, for purposes of this Act, the net income of
such organization in each year in which such organization is taxed as a real estate investment

trust for federal income tax purposes shall be the sum of:
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(1) Thereal estate investment trust taxable income of such organization; and

(2) Theexcess, if any, of thenet long-term capital gain of such organization over the sum
of itsnet short-term capital |ossand the deduction for dividends paid, determined with
reference to capital gains dividends only, as computed for federal income tax
purposes.

Subdivisions (1) and (2) of this section shall be adjusted as provided in sections 36 and 37
of thisAct.

Section 51. A net operating loss deduction shall be allowed in the same manner that it is
allowed under the Internal Revenue Code except as otherwise provided in this section. The
amount of the net operating lossthat may be carried forward and carried back for South Dakota
income tax purposes shall be that portion of the federal net operating loss allocated to South
Dakota under this Act in the taxable year that the net operating lossis sustained.

For individuals, estates, and trusts, net operating losses may be carried back to the same
years asis afederal net operating loss incurred in such year. Such losses may not be carried
forward to subsequent tax years. Net operating losses of corporations may be carried forward
for the same number of yearsasallowed for afederal net operating loss. Net operating | osses of
corporations may not be carried back to an earlier tax year.

Section 52. Whenever a resident individual or a nonresident individual with income from
South Dakota sources is required to file a federal income tax return under the provisions of
section 6012 of the Internal Revenue Code, theindividual shall makeareturnwhich shall contain
awritten declaration that it is made under the penalty of perjury. The return shall set forth, in
such detail asthe secretary may prescribe by rule, federal adjusted grossincome, the deductions,
modifications, exemptions, and credits required or allowed under this Act and any other
information necessary to carry out the purposes of thisAct. For the purpose of this section, the

residence of the individual taxpayer shall be the address supplied by the taxpayer to the
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Department of Revenue on the taxpayer'sreturn. If any individual isunableto makeareturn, the
return shall be made by a duly authorized agent, guardian, executor, adminigtrator, or other
person charged with the care of the person or property of such taxpayer.

Section 53. Every corporation subject to taxation under this Act and every corporation
referred to insection 116 of thisAct shall make areturn which shall contain awritten declaration
that it is made under the penalties of perjury. Such return shall set forth, in such detail asthe
secretary may prescribe by rule, federal adjusted grossincome and the modifications and credits
required or allowed under thisAct and any other information necessary to carry out the purposes
of this Act. The return shall be signed by the president, vice-president, treasurer, assstant
treasurer, chief accounting officer, or other officer duly authorized to act. In cases where
receivers, trustees in bankruptcy, or assignees are operating the property or business of
corporations, such receivers, trustees, or assignees shall make returns for such corporationsin
the same manner and form as corporations are required to make returns. Any tax due on the
basis of such returns shall be collected in the same manner asif collected from the corporation
for which the return is made.

Section 54. Every fiduciary, except a receiver appointed by authority of law in possession
of part only of the property of anindividual, shall make a return for any individuals, estates, or
trustsfor which the fiduciary acts, which return shall contain a declaration that it ismade under
the penalties of perjury. Such return shall set forth, in such detail asthe secretary may prescribe
by rule, the federal adjusted gross income and the deductions, modifications, exemptions, and
creditsrequired or allowed under this Act and any other information necessary to carry out the
purposes of thisAct. Theindividuals, estates, or trustsfor which afiduciary actsare asfollows:

(1) Everyindividual for whomareturnisrequired to befiled under section 53 of thisAct;

(2) Everyresdent estate or trust and every nonresident estate or trust with income from

South Dakota sources for which a federal income tax return isrequired to befiled.
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Section 55. Every fiduciary of anestateor trust with anonresi dent beneficiary whichreceives
net income from real or tangible personal property within South Dakota shall withhold and pay
over to the secretary, out of the income to be distributed to such nonresident beneficiary, atax
upon the beneficiary's share of said income computed at the rate provided in section 2 of thisAct
unless the nonresident beneficiary files a timely return of the nonresdent beneficiary's total
income from sources within South Dakota, in which case the fiduciary shall withhold and pay
over only the amount of tax disclosed by the beneficiary's return. The nonresident beneficiary,
at the nonresident beneficiary'soption within the time limited by thisAct, may fileareturn of the
nonresi dent beneficiary'sincomeand may claimarefund for the amount of tax withheld inexcess
of the amount of tax due as shown by said return.

Section 56. Every partnership shall make areturn which shall contain a written declaration
that it is made under the penalties of perjury. Such return shall set forth, in such detail asthe
secretary may prescribeby rule, theitemsof federal adjusted grossincome and the modifications
and creditsrequired or allowed under this Act and any other information necessary to carry out
the purposes of this Act. The return shall be signed by any one of the partners.

Section 57. Any final determination of federal adjusted gross income made pursuant to the
provisions of federal law under which federal adjusted grossincome isfound to differ from the
adjusted gross income originally reported to the federal government shall be reported by the
taxpayer to the secretary within thirty days of such final determination with a statement of the
reasons for the difference, in such detail, asthe secretary may require. In addition thereto, any
taxpayer filing an amended return with the federal Internal Revenue Service which reflects any
changeinincomereportableto the State of South Dakota shall, within thirty daysof such federal
filing, make and file a corresponding South Dakota amended return.

Section 58. For purposes of section 57 of this Act, final determination means only the first

of the following to occur:
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(1) Thetaxpayer's execution of awaiver with and acceptance by the Internal Revenue
Service of restrictions on assessment and collection of deficiency in federal tax or
acceptance of overassessment in said tax;

(2) Theacceptance by the Internal Revenue Service of an offer of waiver of restrictions
on assessment and collection of deficiency in tax or acceptance of overassessment;

(3) The execution by the taxpayer of acceptance of an examining officer'sfindings by a
partnership or fiduciary;

(4) Thepayment of any additional tax by the taxpayer; or

(5  Any judgment becoming final, whether by stipulation or otherwise, in any judicial
proceeding affecting such change in reported federal adjusted grossincome.

Section 59. If, from the report or return required by section 57 of this Act or from
investigation, it appears that the tax with respect to income or income tax liability imposed by
thisAct has not been fully assessed, the secretary shall, within one year after the receipt of such
report or within one year of discovery of such final determination, if unreported, assess the
deficiency with interest at the rate prescribed in section 103 of thisAct. If the taxpayer does not
report such final determination or file such amended return within the prescribed thirty-day
period, then the statute of limitations shall be tolled from the end of such thirty-day period until
the date that such final determinationisreported to the secretary or such amended returnisfiled
with the secretary or until the secretary discovers such determination or change, whichever shall
first occur.

Section 60. If any taxpayer agrees with the Internal Revenue Service for an extension, or
renewal sthereof, of the period for assessing deficienciesor paying refundsin federal incometax
or for changing reported federal adjusted grossincome of apartnership or fiduciary for any year
or if any taxpayer files a federal income tax refund claim or initiates administrative or judicial

proceedings which have the effect of extending said period for any year, the period within which
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the secretary may issue a notice of deficiency for any such year shall be four years after the
applicable South Dakota return wasfiled or one year after the date of expiration of the extended
period for assessing deficiencies in federal income tax or changing reported federal adjusted
gross income of a partnership or fiduciary, whichever islater.

Section 61. Notwithstanding any provision of law, the statute of limitationsrelatingto claims
for refund or credit for any year may not expire prior to the expiration of the time within which
a deficiency for such year could be assessed.

Any assessment made by reason of the applicability of the provisons of sections 57 to 61,
inclusive, of this Act, which could not have been made except for the extension or tolling,
pursuant to said provisions, of the period of limitationsotherwise applicablefor assessingincome
taxes, shall belimited to deficienciesarisng asaresult of adjustments made by the commissioner
of internal revenuein any final determination of federal adjusted gross income, if the taxpayer
has been audited by the Department of Revenuefor the year in question and theissuesraised in
the audit have been settled by agreement for payment or payment of deficiencies arising
therefrom.

Section 62. Every person or organization exempt from taxes pursuant to section 12 of this
Act shall make and file areturn only if said person or organization is required to file a federal
return of unrelated businessincome, which South Dakota return shall contain such information
asthe secretary may prescribe. All procedures of law relating to the determination, assessment,
collection, and refund of tax shall apply to such return and the tax payable thereon.

Section 63. Any person who isrequired by sect