State of South Dakota

SEVENTY-SECOND SESSION
LEGISLATIVE ASSEMBLY, 1997
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446A0416
HOUSE BILL No. 1227

Introduced by: Representatives Jorgensen, Barker, Cutler, Fischer-Clemens, Hagen, Pederson
(Gordon), Roe, and Schaunaman and Senators Everist, Dunn (Jim), Halverson,
Morford-Burg, Munson (David), Olson, Shoener, Symens, Thompson, and
Whiting
FOR AN ACT ENTITLED, An Act to revise certain provisons regarding the regulating of
telecommunication services, to provide for a universal service fund, to provide for
contributions to the fund, and to establish the use of the fund.
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKOTA:
Section 1. That § 49-31-1 be amended to read as follows:

49-31-1. Terms used in this chapter mean:

(1) "Category or classof customer," an identifiable customer group for whom specified

telecommunications services are designed, marketed, or commonly provided.

Examplesof acategory or classof customers are residential; business; interexchange

telecommunications companies, dementary and secondary educational and rural

health ingtitutions; and local, state, or federal government entities;

(2) "Centronandcentron-likeservices," serviceswhich providecustomswitching features

which include but-arenettimitedto the local transport facility, disributive dial tone,

select number screening, toll restriction and screening, nonattendant busy out,
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nonattend and call transfer, and select trunk hunting and screening;

2(3) "Commission,” the Public Utilities Commission,

3)(4) "Common carrier," anyone who offers telecommunications services to the public;

Q)]

"Cost based price," apricewhich recoversthefull, actual costs of providing aservice

using depreciation rates which reflect forward |ooking economic livesthat reflect the

impact of competition and rapidly changing technology, and which shall, without

limitation, include areasonabl e portion of shared and common costs and areasonable

profit. A reasonable profit constitutes revenues in excess of those necessary to

recover all the costs of the business including the cost of capital;

"| nterconnection service," those services necessary to allow the transmission and

routing within the same local calling area of local exchange service between the

subscribers of one local exchange company and the subscribers of another local

exchange company;

"| nterexchange tel ecommunications service," tel ecommunications service provided

between exchanges within the state that are not in the same local calling area. This

sarvice iscommonly known aslong distance service or message tel ecommunications

savice

#)(8) "LATA," alocal access and transport areg;

(9

"Local cdling area,”" the geographic area within which telephone calls may be

completed between or among customers without the assessment of long distance

service charges,;

5)(10) "L ocal exchange service," the accessto and transmiss on of two-way switched

voree—eommunteattons telecommunications service within a geegraphie
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exchange service includes the transport facilities used to transmit a call

between the local exchange switching facility and the cussomer and only that

switching necessary to route a call to or from another local exchange service

company or an interexchange tel ecommunications service provider;

(11) "Local exchangeserviceresaler," atelecommunicationscompany that purchaseslocal

exchange retail services from a facilities based local exchange company and then

reoffers the services to its customer:;

6)(12)

M(13)

8 (14)

"New products and services," any new product or service introduced after
July 1, 1988, which is not functionally required to provide local exchange
service. Repackaging of any product or servicewhich isfully competitivewith
any service regulated as emerging competitive or noncompetitive is not
considered a new product or service;

"Optional service,” a limited or discretionary service offered by a
telecommunications company which is not functionally required for the
provison of noncompetitive services and which the customer has the option
to purchase;

"Rate of return regulation,” the procedure used by the commission to approve
the charge for a service which gives due consideration to the public need for
adequate, efficient and reasonable service and to the need of the public utility
for revenues sufficient to enable it to meet itstotal current cost of furnishing
such service, including taxesand interest, and including adequate provisionfor
depreciation of its utility property used and necessary in rendering service to

the public, and to earn a fair and reasonable return upon the value of its

property;

(15) "Rura teephone company." a local exchange company as defined in 47 U.S.C.
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8§ 153(a)(47) as of January 1, 1997;

"Service area," a geographic area established for purposes of determining universal

(17)

service support obligationsand distributions. For arural tel ephone company aservice

areais also esablished for determining the service obligations of a competing local

exchange service provider and is the sudy area edablished by the federal

communi cations commission or federal law;

"Switched access," a telecommunications service which is purchased for the

origination and termination of interexchange telecommunications services and

includes local exchange central office switching and sgnaling, local transport, and a

reasonable contribution to the cost of providing the facilities between the central

office and the end user;

9(18) "Telecommunications company,” any person—trastee—tessee—or—t+ecetver

owning, operating, reselling, managing, or controlling inwhole or in part, any

telecommunicationsline, system or exchangeinthisstate, directly or indirectly,

for public use. For purposes of this definition the term, for public use, means

for the use of the public in general or for a specific segment of the public, or

which connects to the public switched network for access to any

telecommunications service. All telecommunications companies are common

carriers,

16)(19) "Telecommunications service," the transmission of signs, signals, writings,

images, sounds, messages, data or other information of any nature by wire, radio,
lightwaves, electromagnetic means or other smilar means. It does not include the
provision of terminal equipment usedto originate or terminate such service, broadcast
transmissions by radio, televison and satelite stations regulated by the federal

communications commission and one-way cable televison service; and
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"Transport and termination," services necessary to provide transport and switching

facilitiesto reciprocally terminatelocal exchange servicetraffic from alocal exchange

serviceor commercial mobileradio serviceprovider withinthesamelocal calling area.

Section 2. That 8 49-31-1.1 be amended to read as follows:

49-31-1.1. For the purposesof thischapter, a*noncompetitive service* isamenepoty service

for which no competition exists or the price regulation of which isnecessary to insure affordable

local exchange service. Such servicesinclude:

(1)
(2)
3)
(4)
(5)
(6)

Resdential local exchange service;

Businesslocal exchange service;

Agribtshesstoeal-exchange-service Switched access,

Emergeney Access to telephone relay and emergency services,

Pubtte-and-semipublic-eot-tetephone | nterconnection service; and

Transport and

termination services.

Section 3. That 8 49-31-1.2 be amended to read as follows:

49-31-1.2. For the purposes of this chapter, an “emerging competitive service* isaservice

that satisfies the criteria of § 49-31-3.2 and which has alternative services available to over

twenty percent of the company's customers for that service. Such services include:

—)—tnter-EATA inter-LATA message toll service and intra-LATA message toll service:
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serviee, otherwise known as interexchange telecommunications or long distance

service which originates and terminates within South Dakota.

Section 4. That 8 49-31-1.3 be amended to read as follows:

49-31-1.3. For the purposes of this chapter, a “fully competitive service* is a service that

satisfies the criteria of § 49-31-3.2 and which has alternative services available to over fifty

percent of the company'scustomersfor that service within alocality or defined market, or which

is of limited scope or so discretionary in nature that regulation is not warranted. Except as

provided for in § 49-31-3.2, section 8 of thisAct, and § 49-31-11 the serviceisexempt from the

provisons of thistitle. Such servicesinclude:

(1)
(2)
3)
(4)
(5)
(6)

(9

Cettutar Commercial mobile radio services,

Centron and centron-like services,
Billing and collections,

Optional services,

Private line and special access, and
Premise cable and ingde wire;

Directory ligtings and published or €ectronically available directories,

New products and services not functionally required to provide local exchange

service, and

Any telecommunications service not lised in 88 49-31-1.1 and 49-31-1.2.

Section 5. That 8 49-31-1.4 be amended to read as follows:

49-31-1.4. For the purposes of this chapter, “price regulation* isthe procedure used by the

commission to approve the charge for an emerging or noncompetitive telecommunications

service which is not based on rate of return regulation. In determining whether the priceisfair

and reasonabl e, the commission shall determineand consider the priceof alternative services, the

overall market for the service, the affordability of the price for the service in the market it is
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offered, and the impact of the price of the service on the commitment to preserve affordable

universal service. In determining the price for a noncompetitive and an emerging competitive

determining-the price for-anoncompetitive serviee; the commission shall atso-eonsider-the futhy
attocatec-cost-of proviting the-service permit prices that are cost based.

Section 6. That § 49-31-2 be amended to read as follows:

49-31-2. FheNotwithstanding the provisonsof §49-31-1.3, the provisionsof chapters49-7

to 49-13, inclusve, and this chapter apply to all telecommunications companies and to all
telecommunications lines and facilities of any kind, character or description in use by any
Ccorporati on;—recetver,—trustee-or-other or person operating a telecommunications company,

whether owned or operated under contract, agreement, leaseor otherwise. The commission may

not discriminate in its requlation of companies, lines, or facilities or in its application of the

provisions contained in this chapter.

Section 7. That 8 49-31-3 be amended to read as follows:

—Eachtetecommunteationscompany No telecommunications company may offer or provide

any interexchange telecommunications service prior to recalving a certificate of authority. The

application for a certificate of authority shall fite-ar-apptication-for-aeertificate-of-authority be

filed with the commission, which shall have the exclusive authority to grant the certificate, no

less than sixty days prior to tattrating providing any telecommunications service in this state.
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Each telecommuni cations company shall submit atwo hundred fifty dollar application fee with
its application which shall be deposited into the gross receipts tax fund established pursuant to
§49-1A-2. If the commission has not ruled upon an application at the end of the Sixty days, the
tel ecommuni cationscompany may initiateinterexchangetel ecommuni cationsservicesinthestate
until the commission reaches a decison on the application. If the application is granted, the
company may continue to offer its services. However, if the application is denied, the company
shall cease and desist from offering any further services in this state. A telecommunications
company has the burden to provein its application that it has sufficient technical, financial and
managerial capabilities to offer interexchange telecommunications services before the
commisson may grant a certificate of authority. The commisson may rule upon a
telecommuni cations company's application for acertificate of authority with or without hearing.

Any certificate of authority granted by the commisson may be suspended or revoked
pursuant to chapter 1-26 for awillful violation of thelawsof thisstate, awillful failureto comply
with arule or order of the commission, or other good cause. The commission shall, by rules
promulgated pursuant to chapter 1-26, prescribe the necessary procedures to implement this
section. A telecommuni cations company that had lawful authority immediately prior to July 1,
1992, ghall continue to have such authority. Fhe—eommissor—shial—tssue—such—a

v- Certificates of authority to provide

interexchange telecommunications service may not be sold, assgned, leased, or transferred

without authorization from the commission. The offering of telecommunications services by a

telecommuni cations company without a certificate of authority or inconsstent with this section
isa Class 1 misdemeanor.

Section 8. That chapter 49-31 be amended by adding thereto aNEW SECTION to read as
follows:

N o telecommuni cationscompany may beginthe construction of atelecommuni cationsfacility
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intended to provide any telecommunications service or to offer or provide any
telecommunications servicewithinalocal calling areaprior to receiving acertificate of authority
for the local caling area sought to be served. No company may extend an existing
telecommunicationsfacility, outsdeitslocal exchange service areafor the purpose of providing
local exchange service, without applying to the commission for authority to do so.

Section 9. That chapter 49-31 be amended by adding thereto a NEW SECTION to read as
follows:

An application for a certificate of authority to provide local exchange service shall be filed
with the commission, which shall have exclusiveauthority to grant the requested certificate. The
application shall specify the types of servicesthat are proposed, and shall include a plat or map
identifying the specific geographic area for which the services are proposed. If an incumbent
telecommuni cations company isproviding local exchange servicesinadefinedlocal calling area,
thelocal calling areaestablished by any additional certificate shall be coextensivewith thealready
exigting local calling area including any extended area service.

Section 10. That chapter 49-31 be amended by adding thereto aNEW SECTION to read as
follows:

An applicant seeking a certificate of authority to provide local exchange services shall
provide a copy of the application at the time of filing to all incumbent telecommunications
companies providing local exchange servicein the areaidentified in the application. I ncumbent
telecommunications companies shall automatically have party satus in any commisson
proceeding to consider the application.

Section 11. That chapter 49-31 be amended by adding thereto aNEW SECTION to read as
follows:

The commission may not grant the requested certificate of authority unless, after notice and

opportunity for hearing, the applicant meets its burden of proving that it has the technical,
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managerial, and financial resources to provide the proposed local exchange service in the
geographic area proposed to be served, and that the commission determinesthat the granting of
the certificateof authority iscons stent with the requirementsof thischapter and any exemptions,
suspensions or modifications authorized for incumbent local exchange service companies
pursuant to 47 U.S.C. 88 251(f)(1) and 251(f)(2) as of January 1, 1997. Any grant of a
certificate authority to provide local exchange service shall be subject to such terms and
conditions as the commission finds consi stent with preserving and advancing universal service,
protecting the public safety and welfare, ensuring the continued quality of service, and
safeguarding the rights of consumers, including the nondiscriminatory availability of 911 or
enhanced 911 service, accessto a directory that includesthe customers’ local calling area, and
access to local exchange service operators.

Section 12. That chapter 49-31 be amended by adding thereto aNEW SECTION to read as
follows:

Except if an evidentiary hearing isrequired by the commission, the commission shall act on
an application for a certificate of authority to provide local exchange service within ninety days
of receiving a complete application. If an evidentiary hearing is required, the commission shall
act on the application within one hundred twenty days of receipt of acomplete application. The
time periods for commission action may be extended for good cause, including the need to
review interconnection agreements between or among affected companiesto determinewhether
the certificate of authority isinthe public interest. If an interconnection agreement is necessary
to provide local exchange service, and that agreement has not been reviewed and approved by
the commission as required by 47 U.S.C. § 252(e) as of January 1, 1997, approval of an
applicationfor acertificate shall be conditioned on the approval of the necessary interconnection
agreement. Nothing in this section limits the right of an applicant to obtain an interconnection

agreement while the application is pending.
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Section 13. That chapter 49-31 be amended by adding thereto aNEW SECTION to read as
follows:

If the applicant proposes to provide any local exchange servicein an area served by arural
telephone company, the applicant shall satiSfy the service obligations of an digible
telecommunications carrier, unless the commiss on determinesthat the requirement isnot in the
publicinterest and awaiver isgranted by the commission pursuant to section 14 of thisAct. For
purposes of thissection an digibletelecommunicationscarrier shall, in addition to satisfying the
conditions in section 11 of this Act, provide some or all of the facilities necessary to provide
local exchange service, provide all services supported by federal universal service support
mechanisms, provide sngle-lineresidential and businesslocal exchange service using the same
local calling area, including any extended area service, as the incumbent rural telephone
company; provideinter and intra-LATA equal accessto same extent provided by the incumbent
rural telephone company; providetherequired services at pricesand termswhich reflect agood
faith offering of service throughout the service area of the incumbent rural telephone company;
and advertise the availability of its local exchange services and its prices to all potential
customers throughout the service area using media of general distribution.

Section 14. That chapter 49-31 be amended by adding thereto aNEW SECTION to read as
follows:

An applicant may petition the commission for awaiver fromthe requirement of satisfying the
serviceobligationsof andigibletel ecommunicationscarrier wheretheincumbent rural telephone
company has obtained an exemption, suspension, or modification under 47 U.S.C. § 251(f) as
of January 1, 1997, which effectively prevents an applicant from meeting those obligations or
where the commission determines, after notice and hearing pursuant to chapter 1-26, that the
waiver would beinthe publicinterest, that it would not adversely impact universal service, that

prices for local exchange service will be just, reasonable and affordable, and that quality of
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service will be continued.

Section 15. That chapter 49-31 be amended by adding thereto aNEW SECTION to read as
follows:

Any telecommunications company seeking to amend or alter its authorized local exchange
service territory shall apply for an amended certificate of authority. An application for an
amended certificate shall be subject to the same requirements as an application for an initial
certificate.

Section 16. That chapter 49-31 be amended by adding thereto aNEW SECTION to read as
follows:

An application for a certificate of authority to provide local exchange service shall be
accompanied by afee of two hundred fifty dollars, which shall be deposited inthe gross recei pts
tax fund established pursuant to § 49-1A-2.

Section 17. That chapter 49-31 be amended by adding thereto aNEW SECTION to read as
follows:

Any certificate of authority in effect as of the effective date of the Act shall remain in full
force and effect.

Section 18. That chapter 49-31 be amended by adding thereto aNEW SECTION to read as
follows:

Any certificate of authority may be suspended or revoked by the commission pursuant to
chapter 1-26 for aviolation of the laws of this state, failureto comply with arule or order of the
commission, or other good causeincluding afailureto provide reasonably adequate service and,
if customershaveachoiceof providers, degradation of servicequality affecting customersserved
by another company. The commission may order apartial suspension or revocation for lessthan
the entire area served.

Section 19. That chapter 49-31 be amended by adding thereto aNEW SECTION to read as
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follows:

A certificate of authority may not be sold, assigned, leased or transferred without authority
from the commission. The offering of local exchange service without a certificate of authority
or otherwise inconsistent with this section isa Class 1 misdemeanor.

Section 20. That chapter 49-31 be amended by adding thereto aNEW SECTION to read as
follows:

The commisson may promulgate rules necessary to implement this sections 9 to 19,
inclusive, of this Act.

Section 21. That chapter 49-31 be amended by adding thereto aNEW SECTION to read as
follows:

A local exchange serviceresdller isnot anindependent tel ecommunications company asthat
termisused in § 49-31-5.1.

Section 22. That § 49-31-3.2 be amended to read as follows:

49-31-3.2. The commission, after notice and hearing, shall waive, iminate or modify any
of itsrulesor orders affecting telecommunications servicesif it findsthat atelecommunications
service is a fully competitive service or an emerging competitive service. A person, or the
commission on its own motion, may apply to have an emerging competitive service of a
telecommuni cationscompany classfied asafully competitive serviceor anoncompetitiveservice

classified asan emerging competitive service or afully competitive service. The application may

be disinguished by or limited to a particular locality or market where the service faces a

demonstrated level of competition. Theapplication shall befiled with the commissionand served

on any other person designated by the commission. The application shall beinaform prescribed
by the commission. The commission, in determining how a telecommunications serviceisto be
classfied, shall consder:

(1) Thenumber and size of alternative providersof the service and the affiliation to other
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providers,

(2) Theextent to which services are available from alternative providersin the relevant

market;

(3) The ahility of alternative providers to make functionally equivalent or substitute

services readily available at competitive rates, terms, and conditions of service;

(4) The market share, the ability of the market to hold prices close to cost, and other

economic measures of market power; and

(5) Theimpact on universal service.

Thecommission shall approveor deny any such application within ninety daysafter thefiling
of the application. However, the commission may, by order, defer the period within which it
must act for one additional period of ninety days, upon afinding that the proceeding cannot be
completed within ninety daysand that the additional time period isnecessary for the commission
to adequately and completely fulfill its duty under thistitle. If the commission has not acted on
any such application within the appropriate time period permitted, the application shall be

deemed granted.

Section 23. That § 49-31-3.3 be repeal ed.
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Section 24. That § 49-31-4 be amended to read as follows:

49-31-4. Any charge established for the provision of telecommunications services shall be
fair and reasonable. The commission shall determine and approve individual rates pricesto be
charged by any telecommunications company for a noncompetitive service ptrsaant-to under

priceregulation asdefinedin 8§ 49-31-1.4, if-apptieabte; and pursuant to 8849-31-12; 49-31-12.2

and 49-31-12.4.

The commisson shal determine and approve individual prices to be charged by a

telecommuni cations company for any emerging competitive service pursuant to 88 49-31-1.4,

49-31+12; 49-31-12.2, and 49-31-12.5. However—there-tshot+ate-of return—regutation—of

The commission shall separate, assgn and distribute a telecommunications company's
revenues, investments, and expenses among all services offered. Thecommission shall, by rules
promulgated pursuant to chapter 1-26, prescribe the methodologies by which a
telecommunications company shall segregate its revenues, investments and expenses. The
methodologies prescribed by the rules shall be in accord with federal and state law. No
telecommunications company may use the revenues from emerging competitive services to
subsidize fully competitive services or revenues from noncompetitive services to subsidize
emerging competitive services or fully competitive services. Expenses and investment of fully
competitive services may not be attributed to emerging competitive services or noncompetitive

servicesand the expensesand investment of emerging competitive servicesmay not be attributed

to noncompetitive services.
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Section 28. That § 49-31-5 be amended to read as follows:

49-31-5. The commisson may regulate the business of providing telecommunication service

and may promulgate rules pursuant to chapter 1-26 concerning:

(1)

(2)

3)

(4)

(5)

(6)

(7)

(8)

(9)

Requirements for telecommunications companies to maintain and make available to
the public and the commission records and tittty tariffs,

Requirementsfor tel ecommuni cationscompani esto provideinformationto customers
regarding credit, deposits, services, refunds, and billing rights,

Requirementsthat tel ecommuni cations companies must foll ow regarding procedures
for billing customers,

Procedures and requirements for handling billing disputes, service interruptions,
payment plans, and refunds;

Standards and procedures for telecommunications companies to follow to ensure
nondiscriminatory credit policies;

Procedures, requirements, and record-keeping guidelines regarding deposit policies,
Procedures, requirements, and record-keeping gui delinesregarding customer refunds;
Policiesfor telecommunications companies to follow regarding refusal of telephone
service to the public;

Policies for telecommunications companies to follow regarding disconnection of
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customer service;

Regi stration procedures, servicerequirements, billing practices, and maximum service
charges for alternative operator servicesin South Dakota;

Procedures and requirements for classfication and reclassification proceedings;
Standards, procedures, and requirements regarding the telecommunications utility
investigation fund,

Application and notice procedures for the construction of telecommunications
facilities, and

Requirements for filing and noticing tariff changes;

Procedures for competitive entry and exit in the provisoning of local exchange

(16)

SEYVICE;

Provision of equal access and interconnection with other local exchange companies;

(17)

Funding of number portability:;

(18)

M ethods to preserve affordable local exchange service;

(19)

Standards of service quality; and

(20)

Provision of emergency tel ecommunications services.

Section 29. That 8§ 49-31-5.1 be amended to read as follows;

49-31-5.1. Telecommuni cationscooperativesorgani zed pursuant to chapters47-15to47-20,

inclusve, municipal telephone systems operated pursuant to chapter 9-41, and independent

telephone companies serving less than ten fifty thousand local exchange subscribers are not

subject to chapter 49-11, 88 49-31-1.1 to 49-31-1.4, inclusive, 88 49-31-3.1 to 49-31-4.1,

inclusve, 88 49-31-4.3, 49-31-5 and 49-31-6, 88 49-31-12 to 49-31-12.5, inclusve, and 88

49-31-44t0 49-31-46, inclusve. T o qualify asan i ndependent tel ephone company, the company

shall also be an incumbent local exchange company, as defined by 47 U.S.C. 8 251(h) as of

January 1, 1997.
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However, any cooperative, municipality or independent telecommunications company may

elect to haveitsrates noncompetitive service prices regulated by the commiss on-ane-be-sabject

election to be regulated shall be made by filing with the commission a certified copy of the
resolution of the board of directors or the municipal governing body. Commission regulation
shall become effective thirty days after receipt of the resolution by the commission.

Section 30. That § 49-31-6 be repealed.

Section 31. That § 49-31-7 be amended to read as follows:

49-31-7. Inadditionto theregulatory powersand dutiesprovided by chapters49-1t049-13,
inclusve, and thischapter, the commission may conduct any investigationsthat are necessary to
protect the public interest. The commission may order such changes or improvements in

telecommunications facilities, exchanges or networks as necessary for the tmprovement

provisioning of noncompetitive telecommunications service ane-the-conventence-of-thepubtie

and which are technically feasble, economically reasonable, and not harmful to the network. If,

in the judgment of the commission, any repair upon telecommunications facilities, achangetn
tts—rates; a change in the mode of operating telecommunications facilities or conducting
telecommunications company business is necessary; and reasonabl e-ang-expedient-ir-orderto

te, the commission shall, after

notice and opportunity for a hearing, notify the telecommunications company immediatel y;-and

saeh. The telecommunications company shall change the mode of operating its facilities-er

eonductngitsbustess, or repair, renew, or replace saeh the facilities in such manner, of such
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material and within such time as the commission may order. Unless a cost support mechanism

auch as a universal service fund enables a company to recover the full, actual cost of

implementing a commission order pursuant to this section, the commission shall permit the

company to pass through in the prices for the services affected by the commission’s order, or

through chargesto the person or entity requesting commiss on action, any expenseor investment

occasioned by the commission’'s order issued pursuant to this section. This section does not

apply to interconnectionswhich aresubject to § 49-31-15 and sections46 to 49, inclusive, of this

Act.

Section 32. That 8§ 49-31-7.1 be amended to read as follows;

49-31-7.1. The commission may:

(1)

(2)

3)

Examine and ingpect the condition of each telecommunications company in this state
and of its equipment, and the manner of its conduct and management with reference
to the safety, accommodation and convenience of the public;

Require any telecommunications company doing businessin this sate to ingall any

tewhich

istechnically feasble, economically reasonable, not harmful to the existing network,

and in the public interest if the company is permitted to recover its full, actual cost

incurred either through a cost support mechanism such asauniversal servicefund, or

through its prices for service, or through a surcharge on customers or users that

benefit from the indallation of the facility. This subdivison does not apply to

i nterconnections which are subject to § 49-31-15 and sections 46 to 49, inclusive, of

thisAct;
Inquire into the management of the business of al telecommunications companies
subject to the provisions of this chapter, and the commission shall keep informed as

to the manner and method in which the sameis conducted, and may obtain from such
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telecommuni cations companies full and complete information necessary to enable it

to perform the duties and carry out the objects for which it was created,;

Require annual reports and such special reports which,——the—opitorn—of—the

€ommisson; are reasonable, necessary, or proper for itsinformation;

Prescribe the forms of any and all accounts, records and memoranda to be kept by

telecommuni cations companies,

Examine any of the books, papers or documents of any such telecommunications

company and to examine under oath or otherwise any officer, director, agent or
employee of any such telecommunications company; and

Issue subpoenas to compel the attendance and testimony of witnesses and the
production of al books, papers, tariffs, schedules, contracts, agreements and
documentsrelating to any matter under investigation, and to that end may invokethe
aid of any court of this state in requiring the attendance and testimony of witnesses
and the production of books, papers and documents under the provisions of this
section. The attendance of witnesses and the production of documents, books and

papers may berequired from any placeinthe state at any designated place of hearing.

Section 33. That chapter 49-31 be amended by adding thereto aNEW SECTION to read as

follows:

Notwithstanding any other provisions of this chapter, any telecommunications company

providing wholesal e services may reorganizeitsbusnessto separateitswhol esale busnessfrom

itsretail business. Any asset transfers shall be at book value. The company need only advisethe
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commission of itsaction and file any necessary price schedulesor tariffsto accurately reflect the
prices, terms and conditions of service. The reorganization of the busness does not affect the
commission’s ability to regulate the services provided by the companies as provided for in this
chapter.

Section 34. That § 49-31-11 be amended to read as follows:

49-31-11. No person or telecommunications company may unjustly or unreasonably
discriminate between persons in providing telecommunications services or in the rate or price

chargedfor those services. N

atike-telecommunteations—serviee: Prices charged by providers of intrastate interexchange

tel ecommuni cations services to customersin rural and high cost areas may not be higher than

prices charged by the providersto itscustomersin urban areas. A tel ecommuni cations company

shall offer to customers in all regions of the state served by the company access to like

telecommuni cationsservices at reasonably comparable prices. No tel ecommuni cationscompany
may makeor give any unjust or unreasonabl e preference or advantageto any person, nor unjustly
or unreasonably prgudice or disadvantage any person, in the provison of any
telecommunications service. Notwithstanding any prohibitions in this seetton chapter, upon
application to the commission, any telecommunications company may after investigation by the

commission, be authorized by the commission to charge special rates prices, or to charge

different pricesbased on good cause, or to give certain preferences which are determined by the

commission to be fair and reasonable.

A telecommunications company may pass through to its customers, residing in the area to

which the taxes apply, any state, municipal and local taxes assessed against the company.

Nothinginthissection appliesto volumediscountsor to the provision of telecommunications
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services at reduced rates prices for the United States, this state, local governments or

governmental subdivisons. Any discounts, reduced prices, or price preferences provided for

under this section do not constitute the retail price for that service.

Whoever violates any of the provisions of this section isguilty of unjust discrimination and
shall be punished by acivil fine not less than one thousand nor more than five thousand dollars
for each violation. Nothing in this section may-atter alters or eliminate eliminates any remedy
otherwise availableto aninjured party, including an injured party'sright to initiate a suit against
the company guilty of discrimination pursuant to § 49-13-14.1.

Section 35. That § 49-31-12 be repealed.

Section 36. That § 49-31-12.1 be amended to read as follows:

49-31-12.1. Any tariff, or a certified copy, approved pursuant to § 49-31-1.4, 49-31-12;
49-31-12.2, 49-31-12.4, or 49-31-12.5, shall be received in evidence as an official tariff on file

with the commisson, without further proof. The commission shall certify that the tariff in
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guestionisatruecopy of theoriginal on filewith the commissionand that itiscurrently ineffect.

Thetariff shall, in any suit brought against a company, constitute prima facie evidence that the

tatesor prices approved thereby are fair and reasonable.

Section 37. That § 49-31-12.2 be amended to read as follows:

49-31-12.2. Any tel ecommuni cationscompany subject to thischapter for noncompetitiveand

emerging competitive telecommunications services shall:

(1)

(2)

3)

(4)

Print and keep for public inspection in a convenient and publicly accessible place, its
tariff showing the rates-er prices for telecommunications services offered by the
company which arein force at the time;

Not increase publishedrateser pricesfor noncompetitivetelecommunicationsservices
except after thirty days notice to the commission and to the public. The notice shall
state the proposed increase and the proposed effective date of the increase. After
thirty days notice the increase may go into effect subject to suspension, refund or
both, pursuant to § 49-31-12.4 or 49-31-12.5, whichever is applicable. A company
need only notify the commisson of any reduction in rates or prices for
telecommuni cations services before the effective date of the reduction and publishthe
appropriately amended tariff and notice required in subdivision (1) of this section;
Except as provided for in subdivision (2) of this section, not deviate from any of its
current published +ates prices; and

Upon request of the commission, file with the commission copies of any contracts,
agreementsor arrangementswith other companiesthat are affected by the provisons

of this chapter.

Section 38. That 8 49-31-12.3 be amended to read as follows;

49-31-12.3. If any telecommunications company subject to the provisions of this chapter

neglects or refusesto file or publishits tariffs of ratesor prices, and contracts and agreements
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relating thereto, thetelecommuni cationscompany, pursuant to chapter 21-34, issubject to awrit

of mandamus to be issued by any circuit court of the state in the judicia circuit where the

principal office of the telecommunications company is Stuated or where the offense may be

committed.

Section 39. That § 49-31-12.4 be amended to read as follows:

49-31-12.4. If atelecommunications company files with the commission any tariff stating a

new rateor price or any new practi ce affecting any noncompetitive telecommunications service,

the commission:

(1)

(2)

3)

(4)

May upon a petition to intervene or on its own initiative, with or without answer or
other formal pleading by the interested company or companies but upon reasonable
notice, enter upon a hearing concerning the propriety or reasonableness of the rate;
price or practice;

Pending any hearing pursuant to subdivison (1) of this section, the commission may
suspend the operation of thetariff and the use of thet+ate price or practice upon order
with notice to the company of the reasons therefor. The suspension may not last
longer than ene-hundredtwenty Sxty days beyond the proposed effective date of the
tate price or practice. However, the commission may extend the period an additional
Sixty thirty days;

During any hearing conducted pursuant to subdivison (1) of this section, receive
whatever evidence, statements or arguments the parties may offer pertinent to the
investigation. The burden is on the company to prove that the tariff is fair and
reasonable;

After any hearing pursuant to subdivison (1) of this section, determine a fair and
reasonable tate-of price, render a written decision specifically setting out the rate-er

price and prepare a record of its proceeding and findings, and
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(5) If arate has been suspended pursuant to subdivison (2) of this section and the
commission has not issued an order at the expiration of ene-hundred-eighty ninety
days after the proposed effective date of the tate price or practice, the proposed
change may go into effect at the end of such period. In the case of a proposed
increased tate-or price, the telecommunications company shall keep an accurate
account of al amountsreceived by reason of the increase. The company shall specify
by whom and on whose behal f the amountsare paid. Upon compl etion of the hearings
and entry of a commisson decison, the commisson may require the
telecommuni cations company to refund, with interest, to the personsin whose behal f
such amountswere paid, the portion of theincreased ratesor pricesfound to beunfair
or unreasonable.

Section 40. That § 49-31-15 be amended to read as follows:

49-31-15. The commission may compel access to any telecommunications facilitiesin this

state which does not threaten network reliability or security. Any telecommunications company

desiring accessto any other company's facilities shall, if accessis refused, make an application
to the commission. Upon receipt of the application, the commission shall ascertain the factsin
the case. If in its judgment the public service demands the access and the facilities of the
applicant are in proper condition, the commisson may order the access upon such terms and
conditions that are found to be in the public interest and apportion the expense of the access.

If the extension of telecommunications facilities to meet customer demand for access,

interconnection or other services, whether offered as a retail or wholesale service, results in

construction costs or investment in excess of the average cost or investment to provide the

sarvice, the company may, prior to initiating construction or making the investment, require

payment sufficient to recover the costs or investment. The term, access, means the connection

of alocal exchange service customer to the local exchange service network or the connection
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of an interexchange telecommunications service provider or other local exchange service

provider to alocal exchange service network. Nothing in this section prevents access to another

tel ecommuni cations company’ s facilities by mutual consent.

Section 41. That 8 49-31-17 be amended to read as follows;

49-31-17. Notwithstanding 8 49-31-15, no local exchange service company may be

compelled to provide switched access may-be-competed except at or within thelocal exchange

refushg-the-aceess. The company refusing access may not be compelled by the commission to

build a facility outside its local exchange territory;—or—a—eentralzed-potht—serving—severat

exchanges; to connect to the telecommunications company requesting the switched access.

Section 42. That § 49-31-18 be amended to read as follows:

49-31-18. Every telecommunications company shall provide switched access for any other
tel ecommuni cations company doing businessinthe samevicinity that makesapplication therefor
and shall afford all reasonable and proper facilitiesfor such access, for reasonable compensation
and without discrimination, and under rules the commission may prescribe.Fo-provide-aceess

he The commission

may shall establish methods des gned to determire-and implement fair and reasonabl e cost based

switched access +ates prices by rules promulgated pursuant to chapter 1-26. A local exchange

sarvice resdler shall be reguired to purchase switched access services for the origination or

termination of any intrastate interexchange telecommunications services which originate or

terminate using the resold local exchange services.

Section 43. That 8 49-31-19 be amended to read as follows;

49-31-19. Aeeess Switched access service charges for switching and transporting intrastate
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interexchange tel ecommuni cations services between facilitiesshall be published inthetariff filed
by the telecommuni cations company providing the access.

Notwithstanding any exemption granted under 8 49-31-5.1, any telecommunications
company providing tetecommunteattons switched access services which are classfied as
emerging or noncompetitiveshall fileitsaccesstariffswith the commission for approval pursuant

to § 49-31-12.4 or 49-31-12.5, as applicable.

Section 44. That § 49-31-20 be repealed.



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

-29- HB 1227

Section 46. That chapter 49-31 be amended by adding thereto aNEW SECTION to read as

follows:

Totheextent required by federal |aw, eachlocal exchangetel ecommuni cationscompany shall
provide access to, and interconnection with, its telecommunications services and unbundled
network elements to any other provider of local exchange service requesting access and
interconnection at prices and on termsthat are just, reasonable and nondiscriminatory.

Section 47. That chapter 49-31 be amended by adding thereto aNEW SECTION to read as
follows:

Unless specifically exempted by federal law, telecommunications companies requesting
interconnection and network services for the purpose of providing local exchange service, and
incumbent local exchange compani esshall engageingood faith negotiationsto establish mutually
acceptabl e prices, terms, and conditionsfor interconnection and unbundled network services. At

any timein the negotiation process, the partiesinvol ved may petition the commission to appoint
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amediator to help resolve differences arising in the course of the negotiations. Partiesmay also,
consistent with federal law, petition the commission to appoint an arbitrator to resolve open
issuesin the negotiations. The commission may appoint mediatorsor arbitrators. In establishing
any pricesfor interconnection and unbundled network services, the commission shall ensurethat
the prices are cost based.

Section 48. That chapter 49-31 be amended by adding thereto aNEW SECTION to read as
follows:

The aggregate price for unbundled network service may exceed the price for a bundled
service that includes the network services, if necessary to satisfy the requirement that a local
exchange company providing the network servicesmay not berequired to provide service below
cost. A telecommuni cationscompany that purchasesthelocal |oop unbundled from the switching
serviceshall pay apricewhich coversall costsregardiessof jurisdiction. Inthoseinstanceswhere
a telecommunications company desires to use facilities of another company that are used to
provide extended area service, it shall negotiate an interconnection agreement with the local
exchange company where the traffic originates and the company where the traffic terminates.
Prices for unbundled network services may be deaveraged to reflect cost differences only if
corresponding retail services prices may also be deaveraged to reflect cost differences unless
some cost support mechanism such asa universal service fund isin place which offsetsthe need
for deaveraged retail prices.

Section 49. That chapter 49-31 be amended by adding thereto aNEW SECTION to read as
follows:

Theinterconnection exemption established for rural tel gphone companiesshall be maintained
consstent with 47 U.S.C. § 251(f)(1) as of January 1, 1997, and the commission may grant
suspens onsand modificationsfrom requirementsto provideinterconnection servicesasprovided

for by 47 U.S.C. § 251(f)(2) asof January 1, 1997.
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Section 50. That chapter 49-31 be amended by adding thereto aNEW SECTION to read as
follows:

The commission shall permit the joint ownership, operation or sharing of public switched
network infrastructure, technol ogy, information, and telecommuni cationsfacilitiesand functions
between local exchange companies for the purpose of enabling or assisting an digible
telecommunications carrier to provide telecommunications services, or access to information
services, inits service area. A local exchange company may not be required to share facilities
with an digible telecommunications carrier if the facilities will be used to provide service to
customersinthelocal exchangecompany’ sservicearea. L ocal exchange companiesparticipating
inthejoint ownership, operation or sharing arrangement may not betreated asacommon carrier
for hire or as offering common carrier services with respect to any infrastructure, technology,
information, facilitiesor functionsmade availableto an digibletelecommunicationscarrier under
the arrangement.

Section 51. That chapter 49-31 be amended by adding thereto aNEW SECTION to read as
follows:

It is not unreasonable or discriminatory for a telecommunications company to impose the
following conditions or limitations on the resale of its services:

(1) A limitation which does not allow the resale of residential local exchange serviceto

any other category of class of customer;

(2) A limitation which does not allow the resale at wholesale prices of services to a
different category or class of customer than that category or class of customer for
which the serviceis available at retail prices,

(3 A limitation that does not allow the use of flat or measured rate local exchange
service or the existence of alocal calling area to bypass the use of switched access,

(4) A requirement that services offered at a discounted retail price by alocal exchange
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company may be resold only to those customers eligible for the retail discount from
the local exchange company;

A requirement that does not allow a local exchange service company to provide a
retail service, which is priced below the full actual cost of providing the service, at a
discount that represents the costs that will be avoided as described in 47 U.S.C.
§ 252(d)(3) as of January 1, 1997.

A limitation that a local exchange service reseller may resdll service to only that
category or classof customer for which the serviceisintended, designed or marketed
by the wholesale provider. If a service is withdrawn or obsoleted, but service is
continued for existing customers, local exchange service resdllers shall provide the
service only to those customers who are eligible to purchase the withdrawn or

obsoleted service.

Section 52. That 8 49-31-58 be amended to read as follows;

49-31-58. Httsdetermtned-to-betrthe-publietaterest-the The commisson may utilize

variouscost attecation methods

for the assgnment of costs amoengjoithyprovided for noncompetitive services—emergitig
eompettttveserviees or-fully-competitiveserviees. | n determining whether-any-atternative what

method of assigning costsisin the public interest the commission shall-conser:

(1)

(2)

3)

Fhe Condder the impact of the method on efforts to preserve universa
telecommuni cations service;

Fhe Consder the extent to which the method will promote competition and facilitate
the offering of advanced telecommunications services to al classes of ratepayers

customers throughout the state; and

subgtantial deferenceto the costing methods of an digibletelecommunicationscarrier
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for that carriers own services, facilities and costs; and

(4) Insure that no cost method precludes a company from pricing its services so as to

realize a reasonable return on investment or capital recovery rates which take into

account the impacts of competition and rapid technological change.

Section 53. That chapter 49-31 be amended by adding thereto aNEW SECTION to read as
follows:

The Legidature of the State of South Dakota finds and declares that individualsresiding in
rural and other high cost service areas require quality, reliable telecommunicationsfacilitiesand
services at rates that are reasonable. A universal service fund may be necessary to encourage
investment in state-of-the-art telecommuni cations facilities and equipment through appropriate
cost supports.

Section 54. That chapter 49-31 be amended by adding thereto aNEW SECTION to read as
follows:

If the commission determinesit to be necessary in furtherance of the policy objectives stated
in section 53 of this Act, the commission shall maintain a universal service fund.

Section 55. That chapter 49-31 be amended by adding thereto aNEW SECTION to read as
follows:

Only carriers designated as digible telecommunications carriers by the commisson may
receive payments from the universal service fund.

Section 56. That chapter 49-31 be amended by adding thereto aNEW SECTION to read as
follows:

The commission shall identify services which should be offered in order to meet the policies
of section 53 of thisAct and shall establish proxieswhichreasonably quantify embedded facilities
and equipment costs, including a reasonable return on investment, and the direct identifiable

costs other than facilities and equipment costs incurred by digible telecommunications carriers
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inproviding the identified services. Cost proxies shall reasonably recognize the cost differences
between companies that result from different customer densities, loop lengths, and number of
customers served. The commisson may upon request grant waivers allowing digible
telecommunications carriers to submit a cost study demonstrating the actual cost of providing
the identified services as an alternative to the use of cost proxies where it is shown that the
applicable proxies do not fairly reflect the costs incurred to provide the identified services.

Section 57. That chapter 49-31 be amended by adding thereto aNEW SECTION to read as
follows:

The commission shall also develop affordability prices for the identified services. The
commission shall establish different affordability prices for rural telephone companies. Any
company whoselocal serviceisregulated by the commission shall be permitted to charge prices
at least up to the affordability level established by the commission. In setting the affordability
price, the commission shall takeinto consideration the value of the service, the number of access
lines that can be reached within the exchange, subscriber reliance on intrastate interexchange
service, and regional differencesin grossincome.

Section 58. That chapter 49-31 be amended by adding thereto aNEW SECTION to read as
follows:

Andigibletelecommunications carrier shall receive payment from the universal servicefund
equal to the amount by which applicable proxies, or for companiesthat have received a waiver
under thissection their actual identified costs, exceed the applicable affordability pricetimesthe
average number of subscribersactually taking the serviceinthe preceding twel ve monthslessthe
amount of any payments from a federal universal service fund. In addition, an digible
telecommunications carrier shall receive payment equal to the amount by which the revenues
received from the actual prices it charges to libraries, e ementary and secondary schools, and

rural health ingtitutionsthat are eigiblefor discount pricesfall bel ow applicable proxy amounts,
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or for companiesthat have received awaiver under thissection, thecompanies actual identified
costs of providing qualifying servicesto such entities, lessthe amount of any paymentsfrom any
federal universal servicefund received for providing the services. The commission shall establish
aprice floor below which compensation from this fund may not be paid for servicesprovided to
libraries, eementary and secondary schools and rural health ingtitutions.

The fund shall also provide for a contribution to the recovery of discounts provided to
qualified low income customers.

Section 59. That chapter 49-31 be amended by adding thereto aNEW SECTION to read as
follows:

Any provider of telecommunications services within the state, including any provider not
otherwise subject to regulation by the commisson, including corporations, personsand entities
that provide fixed or mobile radio services having direct or automated user access to the local
exchange service networks and services which provide access to the internet and other
information services shall contribute to the universal service fund.

Section 60. That chapter 49-31 be amended by adding thereto aNEW SECTION to read as
follows:

Thecontributionsshall be sufficient to pay theamount dueto thedigibletel ecommunications
carriers under section 58 of this Act, along with the administrative costs of managing the fund.
The amount of contribution from individual telecommunication service providers shall be a
uniform percentage appliedto themonthly grossoperating revenuesfrom all tel ecommuni cations
services provided within this state. A telecommunications service is provided within this state
if the service originates or terminates in this state and is billed to a customer with a service
address in this state; or for customers with no service address in the state, the service both
originates and terminates in this state. Revenues from whol esale transactions between service

providersareexempt. Thisexemption includesnetwork accesscharges, interconnection charges,
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and billing and collection charges paid to alocal exchange company. The telecommunications
provider may flow through the contributions to the fund to its customers through a uniform
percentage charge and may identify the charge as a separate line item on customer hills.

Section 61. That chapter 49-31 be amended by adding thereto aNEW SECTION to read as
follows:

Any provider of telecommunications service shall report its prior year’s revenues, less
revenues received from other telecommunications carriers, to the fund administrator. The fund
adminigrator shall develop the annual percentage to be recovered uniformly from all
telecommunications carriers. The annual percentage is equal to thetotal universal service fund
obligations divided by the total of all providers gross retail revenues for the prior year. This
percentage will be determined on an annual basisand will be provided to al telecommunications
service providers by September first of the year preceding the calendar year in which the charge
shall be applicable. The percentage shall be rounded to the nearest tenth of one percent.

Section 62. That chapter 49-31 be amended by adding thereto aNEW SECTION to read as
follows:

Telecommunications service providers will remit monthly to the fund administrator the
difference between the amount owed to the fund and the amount due to the digible
telecommunications carrier from the fund.

Section 63. That chapter 49-31 be amended by adding thereto aNEW SECTION to read as
follows:

The commission may direct any telecommunications service provider, person or entity to
provideinformation, inaform required by the commission, to determinethe appropriate amount
of contributionsto the universal service fund. The books and records of a telecommunications
service providers required to contribute to the universal service fund shall be available for

inspection by the commission for the purposes of enforcing the provisions of this section.
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Section 64. That chapter 49-31 be amended by adding thereto aNEW SECTION to read as
follows:

Any telecommunications service provider, person or entity which fails to submit any
contribution established pursuant to thisAct or which failsto obey adirective of the commission
concerning itsbooks and records or the need for other information is subject to apenalty of not
less than five hundred dollars nor more than two thousand dollars for each offense. Each
violation of this section by atelecommunicationsservice provider, person, or entity isaseparate
offense. In the case of a continuing failure to comply, each day the violation continues is a
separate offense. In construing and enforcing the provisions of this section relating to penalties,
the act, omission or failure of an officer, agent or employee of the telecommunications service
provider, person or entity, acting within the scope of official dutiesor employment, shall ineach
case be consdered the act, omission or failure of that telecommunications service provider,
person, or entity.

A telecommunications service provider that failsto pay any portion of the contribution due
and payable under this Act may also have its certificate of authority revoked pursuant to the
provisons of § 49-31-3.

Section 65. That chapter 49-31 be amended by adding thereto aNEW SECTION to read as
follows:

A local exchange carrier designated as an digible telecommunications carrier by the
commission pursuant to 47 U.S.C. § 214(e)(2) as of January 1, 1997, and fulfilling the service
obligations of an digible telecommunications carrier pursuant to 47 U.S.C. § 214(e)(1) as of
January 1, 1997, shall receive support from the universal service fund.

Section 66. That chapter 49-31 be amended by adding thereto aNEW SECTION to read as
follows:

The commission in fulfilling its duties under 47 U.S.C. § 214(€)(2) as of January 1, 1997,
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may not, in the case of an area served by a rural telephone company, designate more than one
local exchange carrier as an eligible telecommunications carrier absent a finding that such
additional designation furthers the universal service policies. A rural telephone company
providing local tel ephone service as of January 1, 1997, shall automatically qualify asan igible
telecommunications carrier.

Section 67. That chapter 49-31 be amended by adding thereto aNEW SECTION to read as
follows:

The commission shall engage a private entity to administer the fund.

Section 68. That chapter 49-31 be amended by adding thereto aNEW SECTION to read as
follows:

The commission shall adopt rulesfor the implementation and administration of the universal
service fund in accordance with the provisions of this Act.

Section 69. That chapter 49-31 be amended by adding thereto aNEW SECTION to read as
follows:

The provisions of this chapter do not prohibit or otherwise limit the regulatory authority of

the commission to preserve and advance universal service throughout the state.



