State of South Dakota

SEVENTY-SECOND SESSION
LEGISLATIVE ASSEMBLY, 1997
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692A0539 SENATE LOCAL GOVERNMENT COMMITTEE
eENGRossED No. HB1246 - 34197

Introduced by: Representatives Putnam, Kredit, and Van Gerpen and Senator Frederick

FOR AN ACT ENTITLED, An Act to elect trustees to control and manage drainage districts
and to declare an emergency.
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKOTA:

Section 1. Any established drainagedistrict asdefined by 8 46A-10A-43 may be placed under
the control and management of a board of three trustees to be elected by the persons owning
land in the digtrict.

Section 2. Twenty percent of the landowners as defined by § 46A-10A-1(11), owning land
within the district assessed for benefits, may file a petition requesting that a meeting be held to
conduct an election to determine if a drainage district shall be governed by three trustees as
authorized by section 1 of this Act. The petition shall be filed with the auditor of the county
containing the majority of the land inthe district. If the auditor determinesthe petition issigned
by the requisite number of landowners, the petition shall be presented to the board of county
COMMISS oners.

Section 3. Theboard of county commissionersshall at their next session, set adate, time, and
location for a meeting of district landowners to conduct an election to determine if a drainage
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-2- HB 1246

digtrict shall be governed by three trustees and shall enter an order to that effect. The election
meeting shall be held within forty-five days from the date of the order. The board shall appoint
from the landowners of the digtrict a superintendent and two clerks of eection to serve as an
election board who shall convene the meeting, take minutes, and conduct the el ection.

Section 4. The county auditor shall publish notice of the election. The notice shall givethe
time, place, and purpose of the el ection. The notice shall be published for two consecutiveweeks
in the official newspapers of each county. The last publication may not be less than ten days
before the date of the eection within five days after the date of the order for election. The
auditor shall mail a copy of the notice of election to each landowner in the district. The county
auditor shall also inform each landowner in writing that each landowner may vote by proxy
pursuant to section 8 of this Act.

Section 5. Before any election is held, the election board shall procure from the county
auditor, auditors, or appropriate county official a certified copy of the record of the
establishment of the district showing the lands of the district, the assessment and classification
of each tract, and the name of the person or persons against whom the tract was assessed for
benefits, and the present record owner or owners. The certified record shall be kept by the
trustees after they are elected for use in subsequent el ections. Thetrustees shall, preceding each
subsequent election, procure from the county auditor, auditors, or appropriate county official
additional certificates showing changesof title of land assessed for benefitsand the names of the
new owners.

Section 6. Anyone who has acquired ownership of assessed lands since the latest certificate
from the auditor may vote at any election if the person presents evidence of titleto the election
board for itsinspection at the time the person demands the right to vote.

Section 7. A landowner or joint landowners who own a tract of land within the digtrict

assessed for benefitsare entitled to one vote collectively. The vote of any person who isaminor
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-3- HB 1246

or a protected person as defined by 8 29A-5-102, may be cast by the parent, conservator, or
legal representative of the minor or protected person. The person casting the vote shall deliver
to the clerks of eection awritten sworn statement giving the name, age, and place of residence
of the minor or protected person.

Section 8. Any landowner or landownersentitled to vote may vote through an agent or proxy
authorized to cast votes by apower of attorney signed and acknowledged by the landowner or
landowners and filed before the vote is cast in the auditor's office of the county where the
electionished. Every power of attorney shall specify the particular election for whichitisused,
indicating the day, month, and year of the election, and isvoid for al subsequent elections. If a
landowner chooses to vote by proxy, the power of attorney shall be postmarked and sent or
delivered to the address designated by the election board at least five days before the e ection.

Section 9. At the opening of the meeting, the superintendent shall state the purpose of the
meeting and the manner in which the elections will be conducted. The first election conducted
shall be to determine whether aboard of three trustees should be e ected to control and manage
the digtrict. Thiselection shall be by secret ballot provided by the ection board. If a magjority
of those voting approve of aboard of trustees, then an election shall immediately be conducted
to elect three trustees. An election conducted for trustees shall be preceded by verbal candidate
nominations by those in attendance. Each voter shall be given a blank piece of paper to be used
as a ballot to vote for as many trustees as are to be elected. The superintendent of the election
shall ingtruct the voters as to how many votes may be cast on the ballot.

Section 10. When the votersvote by ballot to determine whether to form aboard of trustees
or on the election of trustees, a poll list shall be kept by the clerk of the meeting, on which shall
be entered the name of each person whose vote isreceived. Theballot shall be delivered by the
voter to one of the clerks, so folded as to conceal its contents, and the clerk shall deposit the

ballot in abox provided for that purpose.
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Section 11. At the close of the election, the clerks shall proceed publicly to count the votes,
which, when commenced, shall continue without adjournment or interruption until the count is
completed. The count shall be conducted by taking one ballot at atime from the ballot box and
counting until the number of ballotsisequal to the number of nameson the poll list, and if there
areany left in the box, they shall be marked as extra ballots and not counted. The person having
the highest number of votes for trustee shall be declared duly elected. If two or more persons
have an equal number of votes for trustee, the clerks of election shall at once publicly, by lot,
determine which of such persons shall be declared elected. If on opening the ballot, two or more
ballotsare found to be so folded that it isapparent the same person voted them, such ballots shall
be marked as such and not counted. The count having been compl eted, a statement of the result
shall be entered at length by the clerk in the minutes and publicly read by the clerk to the
members attending the meeting. Such reading shall be deemed official notice of the result of the
election. All ballots, pool lists, power of attorney forms, and other e ection materialsshall bekept
for sxty days by the eection superintendent in a manner which guarantees their safety and
integrity.

Section 12. Theresultsfromtheinitial e ection for trustees shall determinethelength of term
each trustee shall hold. The candidate with the most votes shall be elected for athree year term,
the candidate with the second highest vote total shall be elected for a two year term and the
candidate with the third highest vote total shall be elected for aoneyear term. Theterm of office
for atrustee elected at a succeeding election shall be three yearsor until the trustee's successor
has qualified.

Section 13. After thefirst eection of trustees, the trustees shall appoint asuperintendent and
two clerks to act as an eection board in succeeding elections. The board of trustees may
determinetheamount of compensation for the el ection board for the servicesperformed by them.

Section 14. Succeeding annual trusteeelectionsshall beheld at 8:00 p.m. onthelast Tuesday
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of the month in which the initial trustee election was conducted. The date and time of the
€l ection may be changed to another date and time within that month upon majority vote of those
present at aprior annual el ection meeting. The e ection board appointed for succeeding annual
electionsshall publish anotice of election for the annual election of atrustee or trustees pursuant
to the procedures set forth in section 4 of thisAct. The election board shall also mail a copy of
the notice of election to each landowner and notify the landowner of the landowner's right to
vote by proxy at least fourteen days prior to the date of election.

Section 15. Each trustee shall be a citizen of the United States, not |ess than eighteen years
of age, and an owner of land in the district.

Section 16. If any vacancy occurs in the membership of the board of trustees between the
annual el ections, theremaining membersof theboard may fill the vacancy by appointing aperson
with the required qualifications. The appointed person shall qualify in the same manner and hold
officeuntil the next annual el ectionwhen asuccessor iselected. If al placeson the board become
vacant, then a new board shall be elected in the same manner as was the initial board.

Section 17. The compensation of the trustees and the clerk of the board shall be fixed at
twenty-five dollars per day and necessary expenses, to be paid out of the funds of the drainage
digtrict for each day necessarily expended in the transaction of business of the district, but no
person may draw compensation for services as a trustee and as a clerk at the sametime. Each
trusteeshall filewith the auditor itemized, verified statementsof thetimedevoted to the business
of the district, and of the expensesincurred.

Section 18. The board of trustees shall elect a chair and shall select some other landowner
of thedistrict asclerk of theboard. Theclerk shall serve at the pleasure of the board of trustees.

Section 19. The board of trustees may control, supervise, and manage the district. Subject
to thelegal controlsfor drainage management under 8 46A-10A-20, the board of trustees may,

in conformity with any applicable local, state, and federal laws, rules, ordinances, and
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regulations:.

(1) Clean out, repair, and maintain an existing drainage ditch;

(2) Deepen, widen, or enlarge a drainage ditch;

(3) Create anew drainage ditch, or relocate an existing drainage ditch;

(4) Extend an exigting drainage ditch;

(5)  Acquirelandsfor right-of-way for ditches by purchase or condemnation or any other
lawful method in conformity with chapter 21-35 and any other provision of statelaw;

(6) Repair levies, dikes, and barriers for the purpose of drainage;

(7) Regulate the flow and direction of water to prevent downstream flooding;

(8) Employ or contract with an engineer, hydrologist, surveyor, apprai ser, assessor, lega
counsdl, or any other specialists asthey deem necessary to carry out the powers and
duties conferred by this Act;

(9) Letcontractsfor construction, maintenance, repair, or other necessary work pursuant
to the provisions of chapter 5-18 and 8 46A-10A-75. No member of the board of
trustees may have any interest in any contract or employment entered into pursuant
to this subdivision or subdivison (8) of this section;

(10) Request the county commission or township board of supervisorsto replace, repair,
remove, and enlarge public highway culverts and bridges, pursuant to 8§ 46A-10A-
76, 31-12-19, 31-14-2, and 31-14-27,

(11) Grant arequest by a landowner to annex the landowner's land to the district and

(13)

apportion the costs of clean out, maintenance, or construction according to the
benefits received and subject to approval by a majority of the igible landowners
voting in a special dection held by the board of trustees in conjunction with the
digtrict'sannual election; and

Reclassify benefits and apportion costs of clean out, extension, enlargement, repairs,
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or improvements among landowners benefitting therefrom, if the landowners have
land located within the drainage district.

Section 20. All costs and expensesto discharge the powers and duties by thisAct, including
costs of eections, shall be assessed, levied, and collected under the provisions of chapter 46A-
11. A levy shall beupon certificate by the board of trusteesto the board of county commissioners
of the amount necessary for the levy.

Section 21. Any assessment on real property for the purposes set forth inthis Act or chapter
46A-11isnot subject to any real property tax freeze assessment under the provisionsof chapter
10-6 or 10-6A.

Section 22. Thetax shall be collected by the county treasurer as other taxes are collected in
the county. The tax shall be deposited and kept in a separate fund to the credit of the district.
Themoney may be expended only upon the order of the board of trustees signed by the chair and
clerk of the board. The chair and clerk of the board shall provide a surety bond in the amount
of at least five thousand dollars.

Section 23. The board of trustees of any district may issue improvement certificates and
drainage bonds under the same conditions asis provided by chapter 46A-11 for issuance by the
board of county commissioners, except that in case of the issue of drainage bonds, the bonds
shall be approved by asmple mgjority of the eigiblelandownersvoting in aspecial electionheld
by the board of trusteesin conjunction with the district's annual election. The approval shall be
printed upon the bonds before they are negotiated.

Section 24. The board of trustees shall keep and maintain awritten record of al their official
acts and proceedings. The board of trustees shall, on or before January thirty-first of each year,
file a financia report of the previous calendar year with the county auditor. When the
Department of Legidative Audit examines other county records, it shall examine the financia

report of the board of trustees of the drainage district.
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Section 25. Any interested person aggrieved by any action taken by the board of trusteesin
this Act may fileacause of action in circuit court in the county where the cause of action arose
or may invoke mediation with the board of trustees.

Section 26. That 8 46A-10A-34 be amended to read as follows:

46A-10A-34. A board shalt may providefor appointment of itsdrainage commissionto serve
asaboard of resolution and, under the regulationsand control sadopted pursuant to thischapter,
shatt may providethat the board of resolution inindividual cases may make, upon an affirmative
vote of three-fourths of the full membership of the board of resolution, special exceptions or
variances to any official controls and shalt may reach decisions in individual drainage disputes
between landowners, consi stent with the provisionsof 8 46A-10A-20. Theboard may constitute
itself asthe board of resolution. The board may further providethat specified typesor categories
of drainage disputes may not be heard by the board of resolution. A drainage dispute which is
not within the jurisdiction of the board of resolution shall be taken directly to the circuit court
of the county wherein the conflict exists.

Section 27. Whereas, this Act is necessary for the immediate preservation of the public
peace, health, or safety, an emergency is hereby declared to exist, and this Act shall be in full

force and effect from and after its passage and approval.
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