AN ACT

ENTITLED, AnAct to revisetherequirementsfor individual and group health insurance availability,

portability, and renewability.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKOTA:

Section 1. That § 58-17-66 be amended by adding thereto a NEW SUBDIVISION to read as

follows:

"Church plan," a church plan as defined in section 3(33) of the Employee Retirement Income

Security Act of 1974 as adopted by the director pursuant to chapter 1-26.

Section 2. That § 58-17-69 be amended to read as follows:

58-17-69. For purposes of 88 58-17-66 to 58-17-87, inclusive, the term, creditable coverage,

means benefits or coverage provided for an aggregate of twelve months or more under:

(1) Anemployer-based health insurance or health benefit arrangement that provides benefits

similar to or exceeding benefits provided under the basic hedth benefit plan or an

employee welfare benefit plan as defined in section 3(1) of the Employee Retirement

Income Security Act of 1974 as adopted by the director pursuant to chapter 1-26, to the

extent that the plan provides directly or through insurance, reimbursement or otherwise

to employees or their dependents medical care for the diagnosis, cure, mitigation,

treatment, or prevention of disease, or amounts paid for the purpose of affecting any

structure or function of the body and amounts paid for the transportation primarily for and

essential to medical care;

(2) Anindividua hedth benefit plan, including coverage issued by any health maintenance

organization or pre-paid hospital or medical services plan that provides benefitssimilar to

or exceeding the benefits provided under the basic health benefit plan as approved

pursuant to § 58-18B-32, but excluding limited benefit plans and dread disease plans;

(3) Medicare or medicad;
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(4)
(5)
(6)
(7)
(8)
(9)
(10)

Chapter 55 of Title 10, United States Code;

A medical care program of the Indian Health Service or of atribal organization;

A state health benefits risk pool;

A health plan offered under Chapter 89 of Title 5, United States Code;

A public health plan;

A health benefit plan under section 5(e) of the Peace Corps Act (22 U.S.C. 2504(€)); or

A church plan.

Section 3. That § 58-17-82 be amended to read as follows:

58-17-82. An individual health benefit plan subject to 88 58-17-66 to 58-17-87, inclusive, is

renewable with respect to any person or dependent at the option of the person, except in any of the

following cases:

(1)

(2)
(3)

(4)

The individual has failed to pay premiums or contributions in accordance with the terms
of the health insurance coverage or theinsurer hasnot received timely premium payments;
Fraud or intentional misrepresentation of material fact by the person;

In the case of ahealth insuranceissuer that offers health insurance coverage in the market
through anetwork plan, there are no longer any enrolleesin connection with the plan who
live, reside, or work in the service area of the issuer or in the areafor which the issuer is
authorized to do business and the issuer would deny enrollment with respect to the plan
as provided for in § 58-18B-37,;

Election by the carrier not to renew all of itsindividual health benefit plans delivered or
issued for delivery to personsin the state. In such a case, the carrier shall provide advance
notice of its decision under this subdivision to the director in each state in which it is
licensed and provide notice of the decison not to renew coverage to all affected
individuals and to the director in each state in which an affected insured individual is

known to reside at least one hundred eighty days before the nonrenewal of any individual
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(5)

(6)

(7)

health benefit plans by the carrier. Notice to the director under this subdivision shall be

provided at least three working days before the notice to the affected individuals. In such

instances, the director shall assist the affected persons in finding replacement coverage;

In the case of health insurance coverage that is made available only through one or more

bona fide associations, the membership of an employer in the association (on the basis of

which the coverage is provided) ceases but only if the coverage is terminated uniformly
without regard to any health status-related factor relating to any covered individual; or

The insured individual becomes eligible for medicare coverage under Title XV 111 of the

Social Security Act, unlessfederal law requiresthat medicare coverage under Title X V11

be excluded as a reason for renewability of coverage;

If theissuer decidesto discontinue offering aparticular type of individual health insurance

offered in the individual market, coverage of such type may be discontinued if:

(@  Theissuer provides notice to each insured provided coverage of thistypein such
market (and any participant and beneficiary covered under such coverage) of the
discontinuation at least ninety days prior to the date of the discontinuation of the
coverage;

(b)  Theissuer offersto each insured provided coverage of thistypein such market, the
option to purchase al other health insurance coverage currently being offered by
the issuer to an individual health plan in such market; or

(c) Inexercising the option to discontinue coverage of this type and in offering the
option of coverage under subsection (b), the issuer acts uniformly without regard
to the claims experience of thoseinsured or any health status-related factor relating
to any participant or beneficiary covered or any new participant or beneficiary who

may become eligible for such coverage.
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Section 4. That § 58-17-84 be amended to read as follows:

58-17-84. Any health benefit plan coveringindividualsshall comply with thefollowing provisions:

(1)

(2)

(3)

No health benefit plan may deny, exclude, or limit benefits for a covered individual for
clams incurred more than twelve months following the effective date of the person's
coverage due to a preexisting condition. No health benefit plan may define a preexisting
condition more restrictively than:

(@ A condition that would have caused an ordinarily prudent person to seek medical
advice, diagnosis, care, or treatment during the twelve months immediately
preceding the effective date of coverage;

() A condition for which medica advice, diagnosis, care, or treatment was
recommended or received during the twelve months immediately preceding the
effective date of coverage; or

(c) A pregnancy existing on the effective date of coverage;

A health benefit plan shall waive any time period applicable to a preexisting condition

exclusion or limitation period with respect to particular servicesfor the aggregate period

of time a person was previously covered by creditable coverage, excluding limited benefit
plans and dread disease plans that provided benefits with respect to such services, if the
creditable coverage was continuous to a date not more than sixty-three days before the
application for the new coverage. A period of time a person was previousdly covered may
not be aggregated if there was a break in coverage of sixty-three days or more. The plan
shall count a period of creditable coverage without regard to the specific benefits covered
under the plan, unless the plan elects to credit it based on coverage of benefits within
several classes or categories of benefits specified in rules adopted pursuant to chapter 1-
26, by the director;

A health maintenance organization which doesnot utilize apreexisting waiting period may

SB No. 208 Page 4



use an affiliation period in lieu of a preexisting waiting period. No affiliation period may
exceed two months in length. No premium may be charged for any portion of the
affiliation period. If the health maintenance organization utilizes neither a preexisting
waiting period nor an effiliation period, the health maintenance organization may use other
criteria designed to avoid adverse selection provided that those criteria are approved by
the director;

(4)  Genetic information may not be treated as a condition for which a preexisting condition
excluson may be imposed in the absence of a diagnosis of the condition related to such
information; and

(5) A carrier may not exclude coverage for apreexisting condition which arose after aperson
began creditable coverageif therewasnot abreak in coverage which exceeded sixty-three
days.

Section 5. That § 58-17-85 be amended to read as follows:

58-17-85. If a person has an aggregate of at least twelve months of creditable coverage, the
carrier shall accept such person for coverage under a health benefit plan, which contains benefits
which are equal to or exceed the benefits contained in the basic plan approved pursuant to § 58-18B-
32 if the person applies within sixty-three days of the date of losing prior creditable coverage. In
addition to the plan which equals or exceeds the basic coverage, the carrier shall also offer to the
eligible person, the standard plan of benefits adopted pursuant to 8 58-18B-32. No carrier isrequired
to issue further individual health benefit coverage under 88 58-17-68 to 58-17-87, inclusive, if the
individual health benefit plans issued to individuals without medical underwriting constitute two
percent or more of that carrier's earned premium on an annual basis from individual health benefit
plans covered by 88 58-17-66 to 58-17-87, inclusive. Each carrier who meetsthetwo percent earned
premiumthreshold shall report withinthirty daysto the director inaformat prescribed by thedirector.

If thedirector determinesthat al carriersintheindividual market have met the two percent threshold,

SB No. 208 Page 5



the threshold shall, upon order of the director, be expanded an additional two percent. Thethreshold

shall be expanded in additional two percent incrementsif all carriersintheindividual market meet the

previous threshold. No carrier is required to provide coverage pursuant to this section if:

(1)
(2)
3)
(4)

The applicant is eligible for continuation of coverage under an employer plan;
The applicant's creditable coverage is a conversion plan from an employer group plan; or
Thepersoniscovered or eligibleto be covered under creditable coverage or lost creditable

coverage due to nonpayment of premiums.

Section 6. That § 58-17-87 be amended to read as follows:

58-17-87. The director shall promulgate rules pursuant to chapter 1-26 to cover:

(1)
(2)
(3)
(4)
(5)
(6)
(7)
(8)

(9)

Terms or renewability;

Conditions of ligibility;

Benefit limitations, exceptions, and reductions;

Definition of terms;

Filing requirements for forms, rates, and rate schedules;

Marketing practices,

Reporting practices,

Compensation arrangements between insurers or other entities and their agents,
representatives, or producers; and

Suitability and appropriateness of the policy sold.

The director shall promulgate rules pursuant to chapter 1-26 that specify prohibited policy or

certificate provisions not otherwise specifically authorized by statute which, in the opinion of the

director, areunjust, unfair, or unfairly discriminatory to any person insured or proposed for coverage

under an individual policy or certificate. Thedirector shall also promulgate rules pursuant to chapter

1-26 assuring public access to rate and form information and establishing procedures for rate and
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formapprovalsand disapprovals. If any federal standardsarein place whichwould require additional
stepsto meet those standards beyond what is required by this chapter, the director shall promulgate
rules to require the offering of health insurance plans, in addition to those specifically required by
8 58-17-85, the underwriting and coverage criteria that may be utilized for such health insurance
plans, and other requirementsrelated to the coverage criteria and availability of health insurance to
individuals in this state in order to minimally meet the federal standards.

Section 7. That § 58-18-43 be amended to read as follows:

58-18-43. For the purposes of this chapter, alate enrollee is an eligible employee or dependent
who requestsenrollment in ahealth benefit plan of an employer following theinitial enrollment period
during which theindividual isentitled to enroll under the terms of the health benefit plan, if theinitial
enrollment period isaperiod of at least thirty days. However, no eligible employee or dependent may
be considered a late enrollee if:

(1) Theindividua:

(@ Wascovered under creditable coverage at the time of the initial enrollment;

(b)  Lost coverage under creditable coverage asaresult of termination of employment
or dligibility, reduction of hours, the involuntary termination of the creditable
coverage, death of a spouse, legal separation, or divorce; and

(c) Requests enrollment within sixty-three days after termination of the creditable
coverage;

(2) Theindividua isemployed by an employer that offers multiple health benefit plansand the

individual elects a different plan during an open enrollment period;

(3 A court hasordered coverage be provided for aspouse or minor or dependent child under

a covered employee's health benefit plan and request for enrollment is made within thirty

days after issuance of the court order; or

(4)  Child custody has changed by agreement of the partiesto a child custody agreement or to
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achild custody order which agreement has not yet been included in a court order.

Section 8. That § 58-18-44 be amended to read as follows:

58-18-44. For the purposes of thischapter, creditable coverage are benefitsor coverage provided

under:
(1)
(2

(3)

(4)
(5)
(6)
(7)
(8)
(9)

Medicare or medicaid,

An employer-based health insurance plan or health benefit arrangement that provides
benefits similar to or exceeding benefits provided under a health benefit plan;
Anindividual health insurance policy including coverage issued by a health maintenance
organization, afraternal benefit society, anonprofit medical and surgical plan, anonprofit
hospital service plan that provides benefits similar to or exceeding the benefits provided
under the basic plan pursuant to chapter 58-18B, if the policy has been in effect for a
period of at least one year, or an employee welfare benefit plan as defined in section 3(1)
of the Employee Retirement Income Security Act of 1974 as adopted by the director
pursuant to chapter 1-26, to the extent that the plan provides directly or through
insurance, reimbursement or otherwise to employees or their dependents medical care for
the diagnosis, cure, mitigation, treatment, or prevention of disease, or amounts paid for
the purpose of affecting any structure or function of the body and amounts paid for the
transportation primarily for and essential to medical care;

Chapter 55 of Title 10, United States Code;

A medical care program of the Indian Health Service or of atribal organization;

A state health benefits risk pool;

A health plan offered under Chapter 89 of Title 5, United States Code;

A public health plan; or

A health benefit plan under section 5(e) of the Peace Corps Act (22 U.S.C. 2504(e)).

Section 9. That § 58-18-45 be amended to read as follows:
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58-18-45. Health benefit plans shall comply with the following provisions:

(1)

(2)

3)

(4)

No health benefit plan may deny, exclude, or limit benefits for a covered individual for
claims incurred more than twelve months following the effective date of the individual's
coverage due to a preexisting condition. No health benefit plan may define a preexisting
condition more restrictively than a condition for which medical advice, diagnosis, care, or
treatment was recommended or received during the six monthsimmediately preceding the
effective date of coverage;

A health benefit plan shall waive any time period applicable to a preexisting condition
exclusion or limitation period with respect to particular servicesfor the aggregate period
of timeanindividual was previously covered by creditable coveragethat provided benefits
with respect to such services, if the creditable coverage was continuous to adate not more
than sixty-three days prior to the effective date of the new coverage. A period of time a
person was previousdly covered may not be aggregated if therewas abreak in coverage of
sixty-three days or more. The plan shall count a period of creditable coverage, without
regard to the specific benefits covered under the plan, unless the plan elects to credit it
based on coverage of benefits within several classes or categories of benefits specified in
rules adopted by the director. A carrier may not exclude coverage for a preexisting
condition which arose after a person began creditable coverage if there was not a break
in coverage which exceeded sixty-three days,

A health benefit plan may exclude coverage for late enrollees for the greater of eighteen
months or for an eighteen-month preexisting condition exclusion. However, if both a
period of excluson from coverage and a preexisting condition exclusion are applicable to
alate enrollee, the combined period may not exceed eighteen months from the date the
individual enrolls for coverage under the health benefit plan;

Genetic information may not be treated as a condition for which a preexisting condition
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(5)

excluson may be imposed in the absence of a diagnosis of the condition related to such
information;

A healthmaintenance organization which does not utilize a preexisting waiting period may
use an affiliation period in lieu of a preexisting waiting period. No affiliation period may
exceed two months in length. No premium may be charged for any portion of the
affiliation period. If the health maintenance organization utilizes neither a preexisting
waiting period nor an affiliation period, the health maintenance organization may use other
criteria designed to avoid adverse selection provided that those criteria are approved by

the director.

Section 10. That 8 58-18-46 be amended to read as follows:

58-18-46. Except asprovidedin 88 58-18-42 to 58-18-51, inclusive, a health benefit plan subject

to this chapter isrenewable to all eligible employees and dependents at the option of the employer,

except for the following reasons:

(1)

(2)

(3)

(4)

()

(6)

The employer has failed to pay premiums or contributions in accordance with the terms
of the health insurance coverage or theinsurer hasnot received timely premium payments;
Fraud or intentional misrepresentation of material fact by the employer;

Noncompliance with the carrier's employer contribution or participation requirements,
The number of individuals covered under the plan is less than the number or percentage
of eligible individuals required under the plan;

The employer isno longer actively engaged in the businessin which it was engaged on the
effective date of the plan;

In the case of ahealth insuranceissuer that offers health insurance coverage in the market
through a network plan, thereis no longer any enrollees in connection with the plan who
live, reside, or work in the service area of the issuer or in the area for which the issuer is

authorized to do business and the issuer would deny enrollment with respect to the plan
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as provided for in § 58-18B-37,;

(7)  Theemployer carrier electsto nonrenew all of its health benefit plans delivered or issued
for delivery to employersin this state;

(8) Inthe case of health insurance coverage that is made available only through one or more
bona fide associations, the membership of an employer in the association (on the basis of
which the coverage is provided) ceases but only if the coverage is terminated uniformly
without regard to any health status-related factor relating to any covered individual; or

(9) If the issuer decides to discontinue offering a particular type of group health insurance
offered in the group market, coverage of such type may be discontinued if:

(@  Theissuer provides notice to each employer provided coverage of thistypein such
market (and any participant and beneficiary covered under such coverage) of the
discontinuation at least ninety days prior to the date of the discontinuation of the
coverage;

(b)  Theissuer offersto each employer provided coverage of thistype in such market,
the option to purchase all other health insurance coverage currently being offered
by the issuer to a group health plan in such market;

(c) Inexercising the option to discontinue coverage of this type and in offering the
option of coverage under subsection (b), the issuer acts uniformly without regard
to the claims experience of those employers or any health status-related factor
relating to any participant or beneficiary covered or any new participant or
beneficiary who may become eligible for such coverage.

If a carrier nonrenews a health benefit plan pursuant to this section, the director shall assist

affected employers in finding replacement coverage.

Section 11. That § 58-18-48 be amended to read as follows:

58-18-48. If an employer has an existing health benefit plan, the carrier shall accept for coverage
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under the health benefit plan new employees and the dependents of new employees, if the new

employee had creditable coverage within the prior sixty-three days from the date the new employee

iseligible for coverage. The coverage shall be issued without exclusionary riders. The carrier is not

required to provide coverage for new employees or dependents who are late enrollees or who have

not had creditable coverage within sixty-three days before applying for coverage. Policies may not

exclude children, as set forth in subdivision 58-18-43(4), from the definition of eligible dependents.

Section 12. That § 58-18-50 be repealed.

Section 13. That § 58-18-51 be repealed.

Section 14. That 8 58-18B-1 be amended to read as follows:

58-18B-1. Terms used in this chapter mean:

(1)

(2)

(3)

"Actuarial certification,” a written statement by a member of the American Academy of
Actuaries or other individual approved by the director that a small employer carrier isin
compliance with the provisions of this chapter, based upon the person's examination,
including areview of the appropriaterecordsand of the actuaria assumptionsand methods
used by the carrier in establishing premium rates for applicable health benefit plans;
"Basepremiumrate," thelowest premium rate charged or which could have been charged
for each class of business for a rating period under a rating system for that class of
business, by the small employer carrier to small employerswith similar case characteristics
for health benefit plans with the same or similar coverage;

"Carrier," any person who provides health insurance in this state. In this chapter, carrier
includes alicensed insurance company, aprepaid hospital or medical service plan, ahealth
maintenance organization, a multiple employer welfare arrangement, or any person

providing a plan of health insurance subject to state insurance regulation;
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(4)

(5)
(@
(b)
(©)
(6)
SB No. 208

"Case characteristics,” demographic or other relevant characteristics of asmall employer,

as determined by a small employer carrier, which are considered by the carrier for the

determination of premiumrates. Claim experience, health status, and duration of coverage

since issue are not case characteristics in this chapter;

"Class of business,” all or adistinct grouping of small employers as shown on the records

of the small employer carrier;

A distinct grouping may only be established by asmall employer carrier onthe basis

that the applicable health benefit plans:

0] Are marketed and sold through individuals and organizations which are not
participating in the marketing or sale of other distinct groupings of small
employers for such small employer carrier;

(i)  Have been acquired from another small employer carrier as a distinct
grouping of plans,

(i)  Are provided through an association with membership of not less than
twenty-five small employerswhich has been formed for purposes other than
obtaining insurance; or

(iv) Areinaclass of business that meets the requirements for exception to the
restrictionsrelated to premiumrates provided in subsection 58-18B-3(1)(a);

A small employer carrier may establish no more than two additional groupings

under each of the subparagraphs in subsection (a) on the basis of underwriting

criteriawhich are expected to produce substantial variationin the health care costs,

The director may approve the establishment of additional distinct groupings upon

application to, and a finding by, the director that such action would enhance the

efficiency and fairness of the small employer insurance marketplace;

"Director," the director of the Division of Insurance;
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(7)
(8)

(9)

(10)

(11)

(12)

(13)

(14)

(15)

(16)

"Division," the Division of Insurance of the Department of Commerce and Regulation;
"Index rate," the arithmetic average of the applicable base premium rate and the
corresponding highest premium rate for each class of business for small employers with
smilar case characteristics;

"New business premium rate," the premium rate charged or offered by a small employer
carrier to small employers with similar case characteristics for newly issued health benefit
plans with the same or similar coverage for each class of business for arating period;
"Rating period,” the calendar period for which premium rates established by a small
employer carrier are assumed to bein effect, as determined by the small employer carrier;
"Small employer,” any person, firm, corporation, partnership, or association actively
engaged in business which on an average of its working days during the preceding year,
employed no more than fifty and no less than two eligible employees. In determining the
number of eligible employees, companies which are affiliated companies or which are
eligible to file a combined tax return for purposes of state taxation are considered to be
one employer;

"Small employer carrier,” any carrier which offers health benefit plans covering the
employees of a small employer;

"Affiliate" or "affiliated,” any person who, directly or indirectly, through one or more
intermediaries, controls or is controlled by, or is under common control with, any other
specified person,

"Basic hedth benefit plan,” a low cost health benefit plan developed pursuant to
88 58-18B-29 to 58-18B-32, inclusive;

"Committee," the Health Benefit Plan Committee created pursuant to 88 58-18B-29 to
58-18B-32, inclusive;

"Dependent,” except as otherwise required by thistitle, any spouse, any unmarried child
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under the age of nineteen years, any unmarried child who is a full-time student under the
age of twenty-three and who is financially dependent upon the parent, and any unmarried
child of any age who is medically certified as disabled and dependent upon the parent;

(17) "Eligible employee,” any employee who works on a permanent basis and has a normal
work week of thirty or more hours. Thetermincludesany sole proprietor, any partner, and
any independent contractor, if the sole proprietor, partner, or independent contractor is
included as an employee under a health benefit plan of a small employer, but does not
include any employee who works less than thirty hours or on a temporary or substitute
basis;

(18) "Hedlth benefit plan," any hospital or medical policy or certificate, hospital or medical
service plan, or health maintenance organization subscriber contract. The term does not
include specified disease, hospital indemnity, fixed indemnity, accident-only, credit, dental,
vision, prescription drug, medicare supplement, long-term care, or disability income
insurance, coverage issued as a supplement to liability insurance, worker's compensation
or smilar insurance, or automobile medical payment insurance;

(19) "Redtricted network provision," any provision of a health benefit plan that conditionsthe
payment of benefits, in whole or in part, on the use of health care providers that have
entered into a contractual arrangement with the carrier to provide health care servicesto
covered individuals,

(20) "Standard hedlth benefit plan,” any heath benefit plan developed pursuant to
88 58-18B-29 to 58-18B-31, inclusive.

Section 15. That § 58-18B-17 be amended to read as follows:

58-18B-17. The premium rates for a small employer may not exceed the premium rate for any

other small employer because of age alone by a factor of 3:1. A small employer carrier may not

require any individua to pay any premium or contribution that is greater than that for a similarly
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situated individual enrolled in the plan. Nothing in this section prohibits a group health plan, and a
healthinsuranceissuer offering group healthinsurance coverage, fromestablishing premiumdiscounts
or rebates or modifying otherwise applicable copayments or deductibles in return for adherence to
programs of health promotion or disease prevention.
Section 16. That § 58-18B-20 be amended to read as follows:
58-18B-20. A small employer carrier shall issue a basic health benefit plan or a standard health
benefit plan to any small employer that applies for either plan and agrees to make the required
premium payments and to satisfy the other reasonable provisions of the heath benefit plan not
inconsistent with this chapter. In the case of asmall employer carrier that establishes more than one
class of business pursuant to 88 58-18B-13 and 58-18B-14, and subdivision 58-18B-1(5), the small
employer carrier shall maintain and issue to eligible small employers at least one basic health benefit
plan and at least one standard health benefit plan in each class of business established. A small
employer carrier is not required to issue coverage to any person who has met the lifetime benefit
maximum on a basic or standard plan. A small employer carrier may apply reasonable criteria in
determining whether to accept a small employer into a particular class of businessiif:
(1) The criteria are not intended to discourage or prevent acceptance of small employers
applying for a basic or standard health benefit plan;
(2) Thecriteriaare not related to the health status or claim experience of the small employer;
(3) Thecriteria are applied consistently to all small employers applying for coverage in the
class of business; and
(4)  Thesmal employer carrier providesfor the acceptance of all eligible small employersinto
one or more classes of business.
The provisions of this section do not apply to a class of business into which the small employer
carrier is no longer enrolling new small businesses. No small employer carrier isrequired to issue a

standard or basic plan pursuant to this section if the standard and basic plansissued without medical
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underwriting constitute two percent of that carrier's earned premium on an annual basis from small
employer health benefit plans. Each carrier who meets the two percent earned premium threshold
shall report within thirty days to the director in aformat prescribed by the director. If the director
determines that all carriers in the small employer market have met the two percent threshold, the
threshold shall, upon order of thedirector, be expanded an additional two percent. Thethreshold shall
be expanded in additional two percent increments if al small employer carriers meet the previous
threshold. Nothing in this chapter prohibitsacarrier from offering health benefit plans other than the
standard and basic plans on an underwritten basis unless specifically prohibited by rules adopted by
the director pursuant to chapter 1-26.

Section 17. That § 58-18B-25 be amended to read as follows:

58-18B-25. In applying minimum participation requirements with respect to a small employer,
no small employer carrier may consider employees or dependents who have creditable coverage in
determining whether the applicable percentage of participation is met. With respect to a small
employer with between two and ten eligible employees, a small employer carrier may consider
employeesor dependentswho have coverage under another health benefit plan sponsored by the small
employer in applying minimum participation requirements. Creditable coverage does not include
individual coverage.

Section 18. That § 58-18B-27 be amended to read as follows:

58-18B-27. No small employer carrier may modify a basic or standard health benefit plan with
respect to a small employer or any eligible employee or dependent through riders, endorsements, or
otherwise, to restrict or exclude coverage for certain diseases or medical conditions otherwise
covered by the health benefit plan. A small employer carrier may not establish rulesfor eligibility for
any individual to enroll under a plan, including continued €eligibility, based on hedlth status-related
factors which include health status, medical condition, claims experience, receipt of health care,

medical history, genetic information, evidence of insurability, including conditions arising out of acts
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of domestic violence, and disahility.

Section 19. That § 58-18B-30 be amended to read as follows:

58-18B-30. The committee shall recommend benefit levels, cost sharing levels, exclusions, and
limitations for the basic health benefit plan and the standard health benefit plan. The committee shall
also design a basic health benefit plan and a standard health benefit plan which contain benefit and
cost sharing levels that are consistent with the basic method of operation and the benefit plans of
health maintenance organizations, including any restrictions imposed by federa law. The basic and
standard benefit plans are subject to the requirements of 88 58-17-53 to 58-17-56, inclusive,
58-18-7.1t0 58-18-7.16, inclusive, and 58-18-31 to 58-18-39, inclusive. For nonprofit medical and
surgical plans, nonprofit hospital service plans, and health maintenance organizations, the basic and
standard benefit plans are also subject to the requirements of 88 58-38-11.1 to 58-38-12, inclusive,
58-38-19, 58-38-22, 58-40-10.1t0 58-40-10.9, inclusive, 58-40-18, 58-40-20, 58-41-15.1, 58-41-26,
58-41-35.1t058-41-35.5, inclusive, and 58-41-51.1to 58-41-51.3, inclusive. Thebasic and standard
plans shall be submitted to the Legidature no later than January 5, 1996. The plans as approved by
the director shall be effective July 1, 1996, unless disapproved by the Legidature.

Section 20. That § 58-18B-35 be amended to read as follows:

58-18B-35. Thedirector shall promulgate rules pursuant to chapter 1-26 regulating the issuance
of stop loss or excess insurance covering health clams of employees. The director shall also
promulgaterulesregulating the solicitation and sale of multipleemployer trustsand multiple employer
welfare arrangements. In considering the promulgation of rules pursuant to this section, the director
shall take into consideration, the status of the small employer market, the impact such rules would
have on the availahility of health insurance and the impact such rules may have on the fair marketing
of health insurance in this state. The rules may cover:

(1)  Suitability and eligibility of insureds for coverage;

(2) Method of premium payments,
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3)
(4)
(5)
(6)
(7)
(8)

Minimum stop loss amounts including specific and aggregate attachment points;
Contractual obligations and policy provisions of carriers,

Form filing requirements, including those for approval and disapproval;
Reporting and recordkeeping requirements;

Definition of terms; and

Eligibility of insurers.

Section 21. That 8 58-18B-36 be amended to read as follows:

58-18B-36. The director shall promulgate rules pursuant to chapter 1-26 to provide for the

implementation and administration of this chapter. The rules shall cover:

(1)
(2)
(3)
(4)
(5)
(6)
(7)
(8)
(9)
(10)

(11)
(12)

(13)

Terms of renewability;

Initial and subsequent conditions of dligibility;

Probationary periods,

Benefit limitations, exceptions and reductions;

Requirements for replacement;

Participation requirements,

Definition of terms;

Marketing practices,

Reporting practices,

Compensation arrangements between insurers or other entities and their agents,
representatives, or producers,

Guaranteed acceptance of small groups by small group carriers,
Continuation and conversion rights; and

Group discontinuance and replacement.

The director may promulgate rules pursuant to chapter 1-26 that specify prohibited policy or

certificate provisions not otherwise specificaly authorized by statute which, in the opinion of the
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director, areunjust, unfair, or unfairly discriminatory to any personinsured or proposed for coverage
under apolicy or certificate. If any federal standardsarein place whichwould require additional steps
to meet those standards beyond what is required by this chapter, the director may promulgate rules
to require the offering of health insurance plans, in addition to those specifically required by 88§ 58-
18B-19 and 58-18B-20, the underwriting criteriathat may be utilized for such healthinsurance plans,
and other requirements related to the availability of health insurance to individuals in this state in
order to minimally meet the federal standards.

Section 22. That § 58-18B-37 be amended to read as follows:

58-18B-37. Each smal employer carrier shall actively market health benefit plan coverage,
including the basic and standard health benefit plans, to eligible small employersinthe state. If asmall
employer carrier denies coverage to a small employer on the basis of the health status or claims
experience of the small employer or its employees or dependents, the small employer carrier shall
offer the small employer the opportunity to purchase abasic health benefit plan and astandard health
benefit plan. A network plan is not required to offer coverage to an employer whose employees do
no work or reside within the carrier's established geographic service. A network plan may deny
coverage to employersif it demonstratesit does not have the capacity to deliver services adequately
to enrollees of any additional groups because of itsobligationsto existing group contract holders and
enrollees, and if it isapplying thisdenial of coverage uniformly to all employerswithout regard to the
clamsexperience of those employers, and their employeesand their dependents, or any health status-
related factor relating to the employees and dependents.

Section 23. That § 58-18B-48 be amended to read as follows:

58-18B-48. Unlessthe carrier otherwise subjectsitself to thischapter, thischapter doesnot apply
to any bona fide association insurance plan or to the insurance carrier underwriting the group plan
if the bona fide association meets the following criteria

(1) Theassociation has been actively in existence for at least five years,
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2 The association has been formed and maintained in good faith for purposes other than
obtaining insurance;

(3) The association does not condition membership in the association on any health status-
related factor relating to an individual, including an employee of an employer or a
dependent of an employes;

(4) Health insurance coverage offered through the association is available to all members
regardlessof any health status-related factor relating to such membersor individual eligible
for coverage through a member;

(5) Theassociation does not make health insurance coverage offered through the association
available other than in connection with a member of the association;

(6) The association and any plan issued through the association are complying with any
applicable provisions of Title 47 and 88 58-18-42 to 58-18-62, inclusive.

Section 24. That chapter 58-18 be amended by adding thereto a NEW SECTION to read as

follows:

Theprovisionsof 88 58-18-42to 58-18-49, inclusive, apply to health benefit planswhich provide
health coverage on a self-funded basis through nonfederal government employers and church plans.
The salf-funded nonfederal government employer plansare subject to the provisionsof 88 58-18-42
to 58-18-49, inclusive, whether or not it is a single employer plan, a pooled arrangement, a
cooperative, through a joint powers agreement, or other smilar mechanism for providing health
coverage.

Section 25. That chapter 58-18 be amended by adding thereto a NEW SECTION to read as
follows:

If any federal standardsarein placewhich require additional stepsto meet those standardsbeyond
what is required by this chapter, the director may promulgate rules pursuant to chapter 1-26 to

require the offering of health insurance plans, the underwriting criteria that may be utilized for such
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health insurance plans, the type and scope of preexisting waiting periodsand creditable coverage, the
standardsfor nonrenewability of coverage, and other requirementsrelated to the availability of health
insurance to employers and their employees and dependents in this state in order to minimally meet

the federal standards.
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