State of South Dakota

SEVENTY-SECOND SESSION
LEGISLATIVE ASSEMBLY, 1997
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400A0709
SENATEBILL NO. 215

Introduced by: Senators Rounds, Benson, Brown (Arnold), Daugaard, Drake, Dunn (Jim),
Everigt, Frederick, Halverson, Johnson (William), Kleven, Shoener, and Vitter
and Representatives Gabriel, Broderick, Cutler, de Hueck, Duenwald, Hunt,
Koskan, Matthews, Napoli, and Pederson (Gordon)

FOR AN ACT ENTITLED, An Act to transfer the Unclaimed Property Office from the State
Treasurer's Office to the secretary of revenue.
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKOTA:
Section 1. That § 26-6-20.10 be amended to read as follows:
26-6-20.10. If, upon the death of a resident and after notification to a known guardian or
conservator or relativesof property belonging to theresident, not exceeding two hundred dollars
invalue, the property remainsunclaimed for sixty days, saeh the property shall escheat directly
to the state notwithstanding chapter 21-36. The home, center, or other facility shall notify the
office of surplus property of sueh the unclaimed property. However, al money, stocks, bonds,
contracts, and claimson bankswhich can readily be converted to money shall be sent to the state

treasdrer secretary of revenue for depost in the general fund.

Section 2. That § 34-12-15.10 be amended to read as follows:
34-12-15.10. If, upon the death of a resdent and after notification to any known guardian,
conservator, or relatives of property belonging to the resident, not exceeding two hundred
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-2- SB 215
dollarsin value, the property remains unclaimed for sixty days, sdteh the property shall escheat
directly to the state notwithstanding chapter 21-36. The home or other facility shall notify the
office of surplus property of sueh the unclaimed property. However, al money, stocks, bonds,
contracts, and claimson bankswhich can readily be converted to money shall be sent to the state

treasdrer secretary of revenue for depost in the general fund.

Section 3. That subdivison (1) of § 43-41B-1 be amended to read as follows:

(1) "Adminigtrator," the statetreasuarer secretary or revenue;

Section 4. That § 43-41B-18 be amended to read as follows:

43-41B-18. (@) A person holding property tangible or intangible, presumed abandoned and
subject to custody as unclaimed property under this chapter shall report to the administrator
concerning the property as provided in this section. The expiration of any period of time
specified by statute or court order, during which an action or proceeding may be commenced or
enforced to obtain payment of aclaimfor money or recovery of property, siat does not prevent
the money or property from being presumed abandoned property, nor affect any duty to filea
report required by this chapter or to pay or deliver abandoned property to the statetreasarer

secretary of revenue.

The holder of unclaimed property shall, before filing the annual report required by this
section, communicate with the owner and take necessary steps to prevent abandonment from
being presumed by exercising duediligenceto ascertain thewhereaboutsof the owner. Thisshall
includebuttshettmitedto; the mailing of notice to each person having an address if said the
personisentitled to property of the valueof fifty dollarsor more presumed abandoned under this
chapter.

The mailed notice shall contain:

(1) A statement that according to the records of the holder, property is being held to

which the addressee appears to be entitled;
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Information regarding any changes of the name of the holder; and

A statement that the property will escheat to the state.

(b) The report must shall be verified and must shall include:

(1)

(2)

3)

(4)

(5)

(6)

Except with respect to travelers checks and money orders, the name, if known, and
last known address, if any, of each person appearing from the records of the holder
to bethe owner of property of the value of fifty dollarsor more presumed abandoned
under this chapter;

In the case of unclaimed funds of fifty dollars or more held or owing under any lifeor
endowment insurance policy or annuity contract, thefull nameand last known address
of the insured or annuitant and of the beneficiary according to the records of the
insurance company holding or owing the funds,

In the case of the contents of a safe deposit box or other safekeeping repository or of
other tangible property, a description of the property and the place where it is held
and may be inspected by the administrator and any amounts owing to the holder;
The nature and identifying number, if any, or description of the property and the
amount appearing from the records to be due, but items of value under fifty dollars
each may be reported in the aggregate;

Thedatethe property became payable, demandable, or returnable, and the date of the
last transaction with the apparent owner with respect to the property; and

Other information the administrator prescribes by rule as necessary for the

adminigtration of this chapter.

(c) If the person holding property presumed abandoned and subject to custody as

unclaimed property is a successor to other persons who previoudy held the property for the

apparent owner or the holder has changed his the holder's name while holding the property,

ke the person shall file with kts the report all known names and addresses of each previous
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-4 - SB 215
holder of the property.

(d) The report must shall be filed before November first of each year as of June thirtieth,
next preceding, but the report of any life insurance company must shall be filed before May
first of each year as of December thirty-first next preceding. On written request by any person
required to file areport, the administrator may postpone the reporting date or waive any
interest fees or penalties.

(e) The holder in possession of property presumed abandoned and subject to custody as
unclaimed property under this chapter shall, between the time of the commencement and the
termination of the applicable dormancy period, send written notice to the apparent owner at
hts the owner's last known address informing him the owner that the holder isin possession
of property subject to this chapter if:

(1) Theholder hasinitsrecords an address for the apparent owner which the holder's

records disclose to be accurate;

(2) Theclaim of the apparent owner is not barred by the statutes of limitations, and

(3) The property has a value of fifty dollars or more.

Section 5. That § 43-41B-24.1 be amended to read as follows:

43-41B-24.1. Money inthe unclaimed property trust fund for payment of costsand expenses
authorized under 8§ 43-41B-24 is continuoudy appropriated for those purposes. Any
expenditures shall be paid upon warrants drawn by the state auditor pursuant to vouchers

authorized by the state-treasdrer secretary of revenue. All funds paid out by the state-treasdrer

secretary of revenue under chapter 43-41B shall be set forth in an informational budget as

described in 8§ 4-7-7.2 and be annually reviewed by the Legidature.
Section 6. That § 43-41B-31 be amended to read as follows:
43-41B-31. (a) The administrator may require any person who has not filed areport to file

averified report stating whether or not the person isholding any unclaimed property reportable
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Reventeto-conddct-such-examinations:

(b) The adminigtrator, at reasonable times and upon reasonable notice, may examine the
records of any person to determine whether the person has complied with the provisions of this
chapter. The adminigtrator may conduct the examination even if the person believesit isnot in
possession of any property reportable or deliverable under this chapter.

(c) If apersonistreated under 8 43-41B-13, asthe holder of the property only insofar as
the interest of the business association in the property isconcerned, the administrator, pursuant
to subsection (b), may examinetherecords of the person if the administrator hasgiventhe notice
required by subsection (b) to both the person and the business association at least sixty days
before the examination.

(d) If an examination of the records of a person results in the disclosure of property
reportable and ddiverable under this chapter, the administrator may assess the cost of the
examination againgt the holder at the rate of one hundred dollars a day for each examiner, but
in no case may the charges exceed the value of the property found to be reportable and
deliverable.

Section 7. That § 43-41B-36 be amended to read as follows:

43-41B-36. All agreements to pay compensation to recover or assis in the recovery of
property reported under § 43-41B-18, made within twelve months prior to the reporting and
remitting of abandoned property accountsand within twenty-four months after the date payment
or ddivery is made under § 43-41B-20, are unenforceable. No agreement entered into after
twenty-four months of the required date of delivery of the property by the holder to the state

treasdrer secretary of revenueisvalidif aperson thereby undertakesto locate property included

inareport for afee or other compensation exceeding twenty-five percent of the value of the

recoverable property unlessthe agreement isinwriting and signed by the owner. Nothing inthis
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section may be construed to prevent an owner from asserting at any time that an agreement to
locate property is based upon excessive or unjust consideration. A violation of this sectionisa
Class 1 misdemeanor.

Section 8. That § 47-7-49 be amended to read as follows:

47-7-49. Upon the voluntary or involuntary dissolution of a corporation, the portion of the
assets distributable to a creditor or shareholder who isunknown or cannot be found, or who is
under disability and there is no person legally competent to receive such distributive portion,

shall be reduced to cash and deposited with the stete-treastrer secretary of revenue and shall be

paid over to such creditor or shareholder or to hissuch person'slegal representative upon proof

satisfactory to the state-treasurer secretary of revenue of kis such person'sright thereto.

Section 9. That § 47-18-26 be amended to read as follows:

47-18-26. Upon liquidation of a cooperative, the assets distributable to persons who are
unknown or cannot be found may be reduced to cash and deposited with the state treasury. If
claimed within ten years thereafter sueh the funds shall be paid without interest to persons

entitled thereto upon proof satisfactory to the statetreasarer secretary of revenue of their right

thereto. If not claimed within ten years, sueh the funds shall become the property of the state to
be used in furthering agriculture.

Section 10. That § 47-26-38 be amended to read as follows:

47-26-38. Upon the voluntary or involuntary dissolution of acorporation, the portion of the
assetsdigtributable to any person who isunknown or cannot befound, or who isunder disability
and thereisno person legally competent to recel ve saeh the distributive portion, shall bereduced

to cash and deposited with the statetreasarer secretary of revenue and shall be paid over to such

person or to kis the person's legal representative upon proof satisfactory to the state-treasarer

secretary of revenue of hts the person'sright thereto.

Section 11. That 8 51A-11-10 be amended to read as follows:
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51A-11-10. If therental due on a safe deposit box has not been paid for one year, the lessor
may send a notice by registered or certified mail to the last known address of the |essee stating
that the safe deposit box will be opened anditscontentsstored at the expense of thelessee unless
payment of the rental is made within thirty days. After such time the box may be opened in the
presence of an officer of thelessor and anotary public. The notary public shall issue acertificate
reciting the name of the lessee, the date of the opening of the box, the names of the witnesses
present, and a list of its contents. The certificate with the contents of the box shall be included
in a sealed package marked with the lessee's name and date of opening, and it shall then be
placed in the general vaults of the lessor at arental not exceeding the rental previoudy charged

for the box until it isclaimed or delivered to the statetreasarer secretary of revenue for disposal

pursuant to chapter 43-41B. The statetreasarer secretary of revenue shall reimburse the lessor

for unpaid box rentals from the proceeds of the package, if any.

Section 12. That 8§ 51A-15-5 be amended to read as follows:

51A-15-5. The contents of safe deposit boxes which have not been removed within thirty
days after demand shall be opened and the contents dealt with in the manner provided for boxes
upon which the payment of rental isin default and the seal ed packages containing the contents
and the certificates together with any other unclaimed property held by the bank as bailee and

certified inventories thereof shall be transferred to the statetreasdrer secretary of revenue who

shall retain it for one year unless sooner claimed by the person entitled thereto. After one year

thestatetreasdrer secretary of revenue shall dispose of the property pursuant to chapter 43-41B.

Section 13. That 8§ 51A-15-7 be amended to read as follows:

51A-15-7. Any assetsremaining after the discharge of al obligations shall be distributed to
the stockholdersin accordance with their respectiveinterests. No sdaeh distribution saat may be
made before:

(1) All daimsof depositorsand creditors have been paid, or, inthe case of any disputed
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claim, the bank has transmitted to the director a sum adequate to meet any liability
that may be judicially determined.

(2) Anyfundspayableto adepositor or creditor and unclaimed have been transmitted to

the statetreasdrer secretary of revenue, and

(3 Approved by the director.
Any unclaimed distribution to astockholder or depositor shall be held until ninety daysafter

the fina digribution and then tranamitted to the state-treasurer secretary of revenue for

disposition pursuant to chapter 43-41B.
Section 14. That § 51A-15-43 be amended to read as follows:
51A-15-43. Unclaimed funds remaining after the completion of the liquidation shall be

transferred to the state-treasurer secretary of revenue for disposal pursuant to chapter 43-41B.

Section 15. That § 52-13-52 be amended to read as follows:
52-13-52. Unclaimed fundsremaining after the compl etion of the liquidation by the director

of the Divison of Banking aretransferred to the statetreasdrer secretary of revenuefor disposal

pursuant to chapter 43-41A.

Section 16. That § 58-29B-128 be amended to read as follows:

58-29B-128. All unclaimed funds subject to distribution remaining in the liquidator's hands
when he the liquidator is ready to apply to the court for discharge, including the amount
distributable to any creditor, shareholder, member, or other person who is unknown or cannot

be found, shall be deposited with the state-treasarer secretary of revenue, and shall be paid

without interest except inaccordancewith § 58-29B-123 to the person entitled thereto or histhe

person's legal representative upon proof satisfactory to the statetreasarer secretary of revenue

of his the person's right thereto. Any amount on deposit not claimed within sx years from the
discharge of the liquidator shall be deemed to have been abandoned and shall be escheated

without formal escheat proceedings and be deposited into the general fund.
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Section 17. That § 58-29B-129 be amended to read as follows:
58-29B-129. All funds withheld under 88 58-29B-112 to 58-29B-114, inclusive, and not
distributed shall upon discharge of the liquidator be deposited with the statetreasdrer secretary
of revenueand paid by kim the secretary in accordance with § 58-29B-123. Any sumsremaining
which under § 58-29B-123 would revert to the undistributed assets of the insurer shall be

transferred to the statetreasutrer secretary of revenue and becomethe property of the state under

§ 58-29B-128, unlessthe director trhtstliseretion petitions the court to reopen the liquidation
under § 58-29B-131.

Section 18. That § 58-29B-130 be amended to read as follows:

58-29B-130. If dl assets judifying the expense of collection and distribution have been
collected and distributed under thischapter, the liquidator shall apply to the court for discharge.
The court may grant the discharge and make any other orders, including an order to transfer to

the state-treasdrer secretary of revenue any remaining funds that are uneconomic to distribute,

asmay be deemed appropriate. Any other person may apply to the court at any timefor an order
under this section. If the application is denied, the applicant shall pay the costs and expenses of
the liquidator in resisting the application, including a reasonable attorney's fee.

Section 19. That chapter 43-41B be amended by adding thereto aNEW SECTION to read
asfollows.

On July 1, 1997, the state treasurer shall transfer to the secretary of revenue al funds and
unclaimed property collected and held by the statetreasurer pursuant to the provisionsof chapter
43-41B, 88 26-6-20.10, 34-12-15.10,47-7-49,47-18-26,47-26-38,51A-11-10,51A-15-5, 51A-
15-7, 51A-15-43, 52-13-52, 58-29B-128, 58-29B-129, and 58-29B-130. In addition, the state
treasurer shall transfer to the secretary of revenue all books of account, receipts, and other

documentation relating to the funds and unclaimed property.



