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400A0802 HOUSE STATE AFFAIRS COMMITTEE
ENGROSSED NO. SB266 - 2/27/97

Introduced by: The Committee on State Affairs at the request of the Governor

FOR AN ACT ENTITLED, An Act to revise certain child support provisons including the
adoption of certain child support provisions required by the Personal Responsibility and
Work Opportunity Reconciliation Act of 1996.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKOTA:
Section 1. That chapter 25-7 be amended by adding thereto a NEW SECTION to read as

follows:

Any payment or ingtallment of support under an order for support, asdefined by § 25-7A-1,
whether entered by a court or an administrative entity of this state or any other state or
juridiction, which isunpaid after the date it is due, is a lien by operation of law, with the full
force and effect and attributes of alien of this state, including enforceability, and is entitled, as
alien, to full faith and credit in this state.

In order to preserve such lien, any Title IV-D agency may give notice of the lien by filing
with the register of deeds office a sworn statement or certificate showing the amount of unpaid
child support. The sworn statement or certificate may be filed in any county in which property
of the obligor is located, shall contain a description of the property, and shall attach to the
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-2- SB 266
property whether individually or jointly owned by the obligor. Theregister of deedsshall fileand
index the lieninthe personal property index under the names of the property owner and thelien
claimant, both alphabetically arranged. The priority of the lien shall be established as of itsdate
of filing. The register of deeds office is not entitled to any fee for registering or filing any lien
under this section.

Section 2. That chapter 25-7A be amended by adding thereto aNEW SECTION to read as
follows:

Beginning October 1, 1998, the Department of Social Servicesisdesgnated asthe state child
support caseregistry, and shall collect, maintain, update, and monitor child support enforcement
records by use of an automated system, for al child support orders being enforced by the
department.

The state case registry shall extract, share, compare and receive child support information
from other data bases, and furnish and exchange information with the federal case registry of
child support orders, the federal parent locator service, other state agencies, and other statesto
facilitate the establishment or enforcement of child support orders.

Thedepartment may adopt rulespursuant to chapter 1-26 to implement the provisionsof this
section.

Section 3. That chapter 25-7A be amended by adding thereto aNEW SECTION to read as
follows:

Beginning October 1, 1998, the Department of Social Servicesisdesignated asthe state child
support disbursement unit. Thedepartment shall useautomated proceduresfor thecollectionand
disbursement of child support paymentsfor al support ordersbeing enforced by the department;
all support orders subject to withholding of income; and, al other support orders asdirected by
a court of competent jurisdiction.

Thedepartment may adopt rulespursuant to chapter 1-26 to implement the provisionsof this
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section.

Section 4. That chapter 25-7A be amended by adding thereto aNEW SECTION to read as
follows:

By October 1, 1997, the Department of Social Services shall establish a state directory of
new hires. The department may enter into cooperative agreements with other state agenciesto
satisfy the provisions of thissection. Effective October 1, 1997, every employer withinthe state
ghall furnish to the directory of new hires a report of any newly hired employee which includes
the name, address, and social security number of the employee, and the employer’s name,
address, and identification number as assigned by the Internal Revenue Service.

The report shall be transmitted by the employer to the state directory of new hires no later
than twenty days after the date the employer hiresthe employee, or if the employer transmitsthe
report magnetically or eectronically, by two monthly transmissions, not less than twelve days
nor more than sixteen days apart. Each report shall be made on a W-4 form or an equivalent
form, and may be transmitted by first class mail, magnetically, or electronically. No report may
be filed with respect to any employee of a state or local agency performing intelligence or
counterintelligence functions, if the head of the agency has determined that filing of the report
could endanger the safety of the employee or compromise an ongoing investigation or mission.

Multistate employers which have employees who are employed in two or more states and
which tranamit reports magnetically or eectronically may comply with the requirements of this
section by designating one state in which the employer will transmit the required report. Any
multistate employer who elects to report in this manner shall notify the secretary of the
Department of Health and Human Servicesin writing asto which statethe empl oyer will transmit
the report.

The department shall use all information received from employers to locate any person for

purposesof establishing paternity; establishing, modifying, or enforcing child support obligations;
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furnishing information to the national directory of new hires, verifying digibility for the

department’ s programs, and, shall provide state agencies operating employment security and

workers compensation programs with access to any information reported by employers. Any

employer who intentionally failsto comply with any duties imposed by this section commits a

petty offense. The Department of Social Services or the Department of Labor, or both, may

adopt rules pursuant to chapter 1-26 to implement the provisions of this section.

Section 5. That § 25-7A-1 be amended to read as follows:

25-7A-1. Terms used in this chapter mean:

(1)

(2)
3)

(4)

()

(6)
(7)

"Adminigtrative order," ajudgment or order of an agency of the executive branch of
state government, or an agency of comparable jurisdiction of another state, ordering
payment of a set or determinable amount of support money, or ordering withholding
of income;

"Arrearage,” the total amount of unpaid support obligations;

"Assistance," money payments made by the Department of Social Serviceswhichare
paid to, or for the benefit of, any dependent child, including payments made so that
food, shelter, medical care, clothing, transportation, education or other necessary
goods, services, or itemsmay beprovided, and payments madeto compensate for the
provision of those necessities,

"Court order,” a judgment or order of a circuit court of this state or a court of
comparable jurisdiction of another state ordering payment of a set or determinable
amount of support money;

"Ddinquency,”" any payment under an order for support which becomes due and
remains unpaid;

"Department,” the State Department of Social Services,

"Dependent child," a dependent child as defined in subdivison 28-7-1(2);
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"Income," any form of payment to a person, regardless of source, including wages,
salary, commission, bonuses, compensation as an independent contractor, workers
compensation, unemployment compensation, disability, annuity and retirement
benefits, gift or inheritance, all gain derived from capital or labor, profit gained
through the sale or conversion of capital assets, and any other payments, including
personal property, money and creditson deposit with or inthe possession of, or made
by any person, private entity, federal or state government, any unit of local
government, school district or any entity created by public act. However, for the
purposes of income withholding, income excludes:

(@ Any amount required by law or as a condition of employment to be withheld,
other than creditor claims, including federal, state and local taxes, social
security and other retirement contributions;

(b)  Any amount exempted by federal law; and

(c) Public assstance payments,

"Need," the necessary costs of food, clothing, shelter, education, and medical carefor

the support of a dependent child;

"Obligee," any person or entity to whom a duty of support is owed;

"Obligor," any person who owesaduty to make paymentsunder an order for support;

"Order for support,”

a judoment, decree, or order, whether temporary, final, or subject to modification,

issued by a court or an administrative agency of competent jurisdiction, which

provides for the support and maintenance of a child, including a child who has

attained the age of majority under the law of the issuing state, or a child and the
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parent with whom the child is living, which provides for monetary support, health

care, arrearages, or reimbursement, and whichmay include costsand fees, interest and

penalties, income withholding, attorney’ s fees, and other relief

"Parent,” the natural parent, adoptive parent, or stepparent of a dependent child;

"Payor," any person or other entity owing income or having personal property or
money and credits belonging to an obligor;

"Person,” anatural person, firm, limited liability company, corporation, association,
political subdivison, or agency of government;

"Secretary,” the secretary of social services,

"Spouse,”" any parent who has legal custody of achild in accordance with a court or
administrative order;

"Standard of need," the need established by the Department of Social Services
pursuant to 8 28-7-4;

"Support enforcement services," establishing and enforcing support obligations,
locating support obligors, and establishing paternity under the Title 1V-D state plan;
"Title IV-D agency," the agency established by Part D of Title IV of the Social
Security Act (42 U.S.C. 88 651 to 667) for the purpose of administering the state's
planfor establishing and enforcing support obligations, locating support obligors, and

establishing paternity;
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(21) "Medical support,” the provison of a health insurance benefit plan, including any
employer sponsored group health plan or self-insured plan, or any individual health
insurance policy, to meet the medical needs of adependent child including the cost of
any premium required by such a health insurance benefit plan;

(22) "Busnessday," aday on which state offices are open for regular business,

(23) "Employee" any person who isan employee within the meaning of chapter 24 of the
Internal Revenue Code of 1986, as of January 1, 1997;

(24) "Employer," any person or entity who is an employer as defined in section 3401(d)
of the Internal Revenue Code of 1986, as of January 1, 1997, and includes any
governmental entity and any |abor organization;

(25) "Labor organization," the meaning given the term in section 2(5) of the National

Labor RdlationsAct asof January 1, 1997, and includesany entity or hiring hall which

is used by the organization and an employer to carry out the reguirements described

in section 8(f)(3) of the Act.

Section 6. That § 25-7A-5 be amended to read as follows:

25-7A-5. The secretary of social services may initiate an action for support by issuing a

notice of a support debt, which shall be served without summons or other pleadings on the

alleged responsible parent in the manner provided for service of a summonsin a civil action or

by certified mail, return receipt requested. The notice, whether based on subrogation power of

attorney, assgnment of a support obligation established by a court, administrative order or

judgment or based on the furnishing of ass stance by the Department of Social Servicesfor any

dependent child or spouse, or based on the obligation fixed by chapter 25-7, or support due to

an obligee or another state who has applied for support enforcement services, shall contain the

following statements:

(1)

The name of the dependent child or spouse for whom support is owed;
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Themonthly support for which the parent isresponsible, including a statement of the

debt accrued and accruing, and the monthly payment to be made on the state debt

accrued, or due to an obligee or another state who has applied for support
enforcement services, as established by:

(@)  Subrogation to or assgnment of acourt or administrative order, judgment or
decree establishing a set or determinable amount of child or spousal support;
or

(b)  Payment of assistance by the department for adependent child or spousewhere
thereis no court or administrative order, judgment or decree;

A statement that if the parent does not request a hearing within ten daysfrom the day

of service, the secretary:

(@  Will request the court enter an order establishing the amount of child support,
accrued and accruing, which the parent isrespons blefor and theamount of the
total monthly payment due on the accrued debt to the state, or to an obligee
or another state who has applied for support enforcement services, and on the
monthly support obligati onH-ret-fixedby prior-order;

(b) May request that the court enter an order for health insurance coverage; and

(c) May request that the court enter an order for genetic testing costs,

A statement that the parent served with anotice of support debt may, within ten days

of the day of service of the notice of support debt, submit a written response to the

notice objecting to all or any part of the notice and requesting a hearing;

A statement that an order entered under subdivison (3) of this section, establishing

the payment obligation of the parent issubject to collection action, including an order

for income withholding under this chapter, levy and execution under the laws of this

state or any other collection actions authorized by law;
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-9- SB 266
(6) A referenceto this chapter;
(7) A statement that an order for support entered under this chapter is filed with the
appropriate clerk of courtsand isalien as provided by law;
(8) A statement that if the parent has any questions he may telephone or vist the nearest
department office or consult an attorney;
(99 A dtatement that the parent has an obligation to report any change of address or
employment to the department; and
(10) Any other information the secretary finds appropriate.
Section 7. That § 25-7A-22 be amended to read as follows:
25-7A-22. If the support order was entered in this state and this state maintains continuing
exclugvejurisdiction over the support order inaccordance with chapter 25-9B, or if the support

order was registered in this state and the requirements of § 25-9B-611 or 8§ 25-9B-613 are

satisfied, an obligor, an obligee or the assignee may file a petition, on forms prescribed by the

department, to increase or decrease child support-based-er-achange of ctreumstances. For any

support order entered or modified after July 1, 1997:

(1) Theorder may be modified upon showing a subgtantial changein circumstancesif the

petition isfiled within three years of the date of the order:; or

(2) The order may be modified without showing any change in circumstances if the

petition isfiled after three years of the date of the order.

If a petition isfiled, the secretary of social services shal file the petition in the office of the
clerk of the circuit court where the original order for support isfiled. Any response shall also be
provided to the petitioning party. The matter shall be set for hearing before a referee who isa
member in good standing of the state bar association and is appointed by the court, pursuant to
statute, and after due notice to all parties by first classmail. The referee shall make a report to

the court, recommending the amount of the monthly support obligation of the parent or for
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health insurance coverage.

The referee shall file the report with the court and cause copies thereof to be served by
mailing to the parties and the secretary. Any party shall have ten days from the date of service
of the report in which to file objections to the report. If no objection isfiled, the circuit court
may thereafter, and without further notice, enter its order. If any objection isfiled, the circuit
court shall fix adate for hearing on thereport, the hearing to be soldly on the record established
before thereferee. Thecircuit court may thereafter adopt the referee'sreport, or may modify it,
or may reject and remand it with instructionsor for further hearing. The secretary shall servethe
parent the court's order by certified mail, return receipt requested, at the parent's last known
address, and shall file proof of service.

If the circuit court's order modifies the referee's report and no hearing was held before the
circuit court beforeentry of itsorder, any party hasten daysfrom the date of service of the order
in which to file an objection to that modification. If an objection isfiled, the circuit court shall
fix a date for hearing on the objection and after the hearing shall enter its order. The secretary
ghall serve the order by certified mail, return receipt requested, at the parent's last known
address, and shall file proof of service.

Section 8. That § 25-7A-24 be amended to read as follows:

25-7A-24. If an order for support does not contain a provision for immediate withholding

of income or property and

obligor becomes ddinquent in any part of the payment of support obligations pursuant to the

order for support, the department shall prepare and serve ateticeof detnetency-tpen an order

for withholding of income on the payor as provided by 8 25-7A-30. The department shall also

advise the obligor of the proceduresto contest the withholding. Further-the-obhiger-owesro
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Section 10. That 8 25-7A-26 be amended to read as follows:

25-7A-26. Theobligor may

by-fiting-apetitionto-stay-serviee contest the order for withholding of income by filing awritten

request for adminigtrative review with the department within ten daysafter service of the netiee

of-detingdency order. The grounds for the-petitronto-stay-serviee contesting the withholding
shall be limited to:

(1) A disputeconcerning theexistence or amount of the order for support or delinquency
or arrearage; or
(2)  The proper identity of the obligor.

Thedepartment may adopt rulespursuant to chapter 1-26 to implement the provisonsof this

section.

Section 11. That 8 25-7A-27 be repealed.
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the payor, its superintendent, manager or other agent, by certified mail or personal delivery. A

copy of theorder shall bemailedto the obligor at hitsthe obligor'slast known post office address.
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The order for withholding shall be entered whether or not the order for support contains a
provision for withholding of income or property.

Section 15. That 8 25-7A-34 be amended to read as follows:

25-7A-34. Any payor who has been served with an order for withholding of income shall
deduct and pay over income or assets as provided in this section. The payor shall deduct the
amount designated in the order for withholding. The first payment shall be deducted from the
payment of incomewhich ispayableto the obligor afterfivedaysfollowing service of the order.
Thepayor shall transmit the amount withheld to the department in accordance with the order for
withholding within five seven business days after the date the obligor is paid or his property
withheld and in accordance with any subsequent notification received from the department
redirecting payment.

Section 16. That § 25-7A-37 be amended to read as follows:

25-7A-37. Withholding of income under this chapter shall be made without regard to any
prior or subsequent legal process under state law, including batrettHmitedto garnishments,
attachments, wage assgnments or any other claims of creditors. Payment as required by the
order for withholding shall be a complete defense by the payor against any claimsof the obligor

or ks the obligor's creditors as to the sum so paid. A payor who complies with an order for

withholding of incomethat isregular on itsface is not subject to civil liability to any individual

or agency for any conduct which isin compliance with the order.

Section 17. That § 25-7A-46 be amended to read as follows:
25-7A-46. Any payor who intentionally:
(1) Failstowithhold or pay over incometo the department pursuant to avalid order for

withholding;

(2) Discharges, refuses to employ, disciplines, or penalizes an obligor because of the

order for withholding; or
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(3) Otherwisefailsto comply with any of the dutiesimposed by this chapter;
commits a petty offense.
Section 18. That § 25-7A-51 be amended to read as follows:

25-7A-51. An

ehttersuppert-and obligor who owes past-due child support and whose dependent child isbeing

provided public assistance shall berequired to pay support in an amount deemed appropriate by

acourt or, if not incapacitated, participate in a-workfareprogram-as-setoutti-8828-1+-54-t0

28-1-59-+netasve work activities as specified in 8 407(D) of the Personal Responshility and

Work Opportunity Reconciliation Act of 1996, as of January 1, 1997.

Section 19. That § 25-7A-56 be amended to read as follows:

25-7A-56. A state agency or board may not issue or renew the professional or recreational
license, regidtration, certification, or permit of any applicant after receiving notice from the
Department of Social Servicesthat the applicant hasaccumulated child support arrearagesinthe
sum of one thousand dollars or more, unlessthe applicant first makes satisfactory arrangements
withthe Department of Social Servicesfor payment of any accumulated arrearages. An applicant
who disputes a determination by the Department of Social Services that the applicant has
accumulated child support arrearages of one thousand dollars or more shall, upon request, be
given a due process hearing by the department. Upon recommendation by the department, the
licenang agency or board may issue atemporary license, registration, certification, or permit to
the applicant pending final resolution of the due process hearing. The department may
promulgate rules pursuant to chapter 1-26 to implement the provisions of this section.

Theterm professional license, registration, certification, or permit asspecified by thissection
includes abstractors as specified in chapter 36-13; accountants as specified in chapter 36-20A;
barbers as specified in chapter 36-14; chiropractorsas specified in chapter 36-5; cosmetol ogists

as specified in chapter 36-15; counsdors as specified in chapter 36-32; dentists and dental
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hygienists as specified in chapter 36-6A; electricians as specified in chapter 36-16; engineers,
architects, and surveyors as specified in chapter 36-18; embalmers and funeral directors as
specified in chapter 36-19; nurses as specified in chapter 36-9; nurse practitioners and nurse
mid-wives as specified in chapter 36-9A; physcal therapists as specified in chapter 36-10;
medical assstants as specified in chapter 36-9B; hearing aid dispensers as specified in chapter
36-24; physcians and surgeons as specified in chapter 36-4; phydcian's assstants as specified
in chapter 36-4A; advanced life support personnd as specified in chapter 36-4B; nursing facility
adminigrators as specified in chapter 36-28; optometrists as specified in chapter 36-7;
pharmacists as specified in chapter 36-11; plumbers as specified in chapter 36-25; podiatrists as
specified in chapter 36-8; psychologists as specified in chapter 36-27A; real estate brokersand
salesmen as specified in chapter 36-21A; social workers as specified in chapter 36-26;
veterinarians as specified in chapter 36-12; insurance brokers, agents, and solicitors as specified
inchapter 58-30; teachersand administrators asspecifiedin chapters 13-42 and 13-43; attorneys
as specified in chapter 16-16; securities agents, securities brokers, investment advisers, or
investment adviser representatives as specified in chapter 47-31A; pilots as specified in chapter
50-11; day care providersas specified in chapter 26-6; gaming empl oyees as specified in chapter
42-7B; and law enforcement officers as specified in chapter 23-3. The state agencies or boards

which govern the professions, recreational licenses, and occupationslisted inthisparagraph may

adopt rules pursuant to chapter 1-26 to implement the provisions of this section for their
particular profession or occupation.

Section 20. That chapter 25-7A be amended by adding thereto a NEW SECTION to read
asfollows.

A circuit court may revoke, suspend, or restrict a person’s drivers, professional,
occupational, or recreational licenseif the person owes past-due support, or if the person, after

receiving appropriate notice, failsto comply with a subpoena or warrant relating to a paternity
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or child support proceeding.

Section 21. That chapter 25-7A be amended by adding thereto a NEW SECTION to read

asfollows.

To facilitate the collection of child support and to facilitate locating child support obligors,

the following information shall be recorded in the following manners:

(1) The socia security number of any applicant for a professional license, commercial
drivers license, occupational license or marriage license shall be recorded on the
application. If an agency allows the use of a number, other than the social security
number as the license number, the agency shall advise the applicant;

(2) Thesocia security number of any person who issubject to adivorce decree, support
order, paternity adjudication, or paternity acknowledgment shall berecorded onthe
document relating to the matter;

(3) Thesocial security number of any person who has died shall be placed in the death
records and recorded on the death certificate;

(4) Thesocial security number, drivers license number, or identification number of the
ownersshall berecorded in the records maintained by the Divison of Motor Vehicles
upon the issuance of the title or renewal of a registration.

Section 22. That chapter 25-7A be amended by adding thereto a NEW SECTION to read

asfollows

In actionsinvolving either the establishment of paternity, or the establishment, modification,

or enforcement of asupport order, any Titlel'V-D agency shall havethe administrative authority
to perform the following functions without the necessity of obtaining an order from any other
judicial or adminigtrative entity:

(1) To order genetic testing for purposes of paternity establishment;

(2) To adminigratively subpoena any financial or other information needed by the
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department to establish, modify, or enforce a child support order.

Any person or entity who intentionally fails to respond to a subpoena issued by the
department pursuant to this section commits a petty offense.

Section 23. That chapter 25-7A be amended by adding thereto a NEW SECTION to read
asfollows.

Any TitlelV-D agency conducting child support enforcement activities shall have accessto
any motor vehicle or law enforcement system used within the state for purposes of locating a
person.

Section 24. That chapter 25-7A be amended by adding thereto a NEW SECTION to read
asfollows

All entitieswithinthisstate, including for-profit, nonprofit, and governmental employersshall
promptly respond to a request from any Title IV-D agency for information regarding the
employment status, rate of compensation, or benefitsprovided by the employer to any employee
or contractor. Any entity who intentionally viol atesthe provisionsof thissection commitsapetty
offense.

Section 25. That chapter 25-7A be amended by adding thereto a NEW SECTION to read
asfollows

For purposesof child support enforcement activities, any TitlelV-D agency ishereby granted
access to information contained in the following records including, if applicable, automated
access to case records maintained in automated data bases:

(1) Records of other state and local government agencies, including:

(8 Vital gatigtics, including records of marriage, birth, death or divorce;
(b) State and local tax revenue records, including information on residence
address, employer, income, and assets;

(c) Records concerning real and titled personal property;
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(d) Recordsof occupational and professional licenses, and records concerning the
ownership and control of corporations, partnerships, and other business
entities,

()  Employment security records,

(f)  Records of agencies administering public assistance programs,

(9 Records of the Divison of Motor Vehicles, and

(h)  Records of the Department of Corrections.

(2) Records held by private entities with respect to individuals who owe or are owed

support or against whom a support obligation is sought, consisting of:

(@)  The names, addresses, and telephone numbers of individuals, and the names
and addresses of the empl oyersof theindividuals, as appearing inthe customer
records of public utilities and cable televison companies, which shal be
provided pursuant to an administrative subpoena issued by the department;

(b)  Information, including information on assets and liabilities related to the
individuals and held by any financial ingtitution.

Any information obtained by the department pursuant to thissectionisconfidential innature,
and may be used or disclosed only for the purpose of, and to the extent necessary in, establishing,
modifying, or enforcing achild support obligation. Any entity which providesinformationto the
department is not subject to civil or crimina liability for releasing or disclosing the requested
information.

Section 26. That chapter 25-7A be amended by adding thereto a NEW SECTION to read
asfollows

Upon entry of an order for support, each party to any paternity or child support proceeding
shall filewith the appropriate tribunals as defined in § 25-9B-101 awritten statement specifying

the party's name, social security number, residential and mailing address, telephone number,
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driver’ slicense number, and the name, address, and tel ephone number of any current employers.
Thetribunal may not accept for filing any order for support unlessand until thewritten statement
isprovided by each party. If therequired information isunavailable, the order for support may
be filed with the tribunal providing the trial judge certifies in writing on the order that the
required information isunavailable. Each party subject to an order for support shall also notify
the appropriate tribunals of any changes to thisinformation, as necessary.

In any subsequent child support enforcement action between the parties, and upon sufficient
showing that diligent efforts have been madeto ascertain thelocation of aparty, thetribunal may
deem due process requirementsfor notice and service of process satisfied by delivering written
notice to the most recent residential or employer address on file with the tribunal.

Section 27. That chapter 25-7A be amended by adding thereto a NEW SECTION to read
asfollows:

Any tribunal as defined in 8§ 25-9B-101 authorized to determine child support and paternity
caseswithin this state may exercise statewide jurisdiction over any of the partiesinvolvedinthe
proceedings and may transfer a case between local jurisdictions without the need for any
additional filings or service of process.

Section 28. That chapter 25-7A be amended by adding thereto a NEW SECTION to read
asfollows:

Thedepartment shall enter into agreementswith any financial institution conducting business
within the state whereby the financial ingtitution shall, on a quarterly basis, provide to the
department the name, record address, social security number or other taxpayer identification
number, and other identifying information requested by the department for each obligor who
owes past-due child support, and who maintains an account at the financial ingtitution. Every
financial ingtitution shall also comply with any lien, levy, or order for withholding of income

issued by the department against any account.
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A financia ingtitution is not liable to any person or entity for release or disclosure of any
information required herein, and isnot liablefor encumbering or surrendering to the department
any assets held by thefinancial institution and owned by the obligor. A financial ingtitution isnot
liableto any person or entity for any other action taken in good faith by the ingtitution to comply
with the requirements of this section. Any information obtained by any Title IV-D agency
pursuant to this section is confidential in nature and may be disclosed only for the purpose of,
and to the extent necessary in, establishing, modifying, or enforcing a child support obligation.

As usad in this section, financial ingtitution includes any financial ingtitution as defined in
subdivison 10-43-1(4), any institution regulated by chapter 47-31A, and any other depository
ingtitution, credit union, benefit association, insurance company, safe deposit company, bond
fund, money market mutual fund, and any mutual fund of any kind or character. The term,
account, as used in this section includes any demand deposit account, checking account,
negotiable withdrawal order account, savings account, time deposit account, money market or
any typeof mutual fund account, and intangibleproperty asdefined in subdivison 43-41B-1(10).

Section 29. That chapter 25-7A be amended by adding thereto a NEW SECTION to read
asfollows

Upon receiving notice from the Department of Social Services that a person owes child
support, the Department of Labor shall immediately withhold funds from the person’s
unempl oyment insurance benefitsand forward the withheld amountsto the Department of Social
Services. The Department of Labor shall withhold the amount as designated by the Department
of Social Servicesexcept that the amount actually withheld may not be in excess of fifty percent
of the person’s benefits. The person shall also be notified that the person may contest the
withholding by filing awritten request for administrative review with the Department of Social
Services in accordance with section 10 of this Act.

Section 30. That chapter 25-7A be amended by adding thereto a NEW SECTION to read
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asfollows:

Inany caseinwhichany TitlelV-D agency isproviding child support enforcement or income
withholding services, the TitleI'V-D agency may direct any obligor or other payor to changethe
payeeto theTitlelV-D agency. TheTitleV-D agency shall notify the obligor, the obligee, and
the clerk of court of any change.

Section 31. That § 25-8-3 be amended to read as follows:

25-8-3. The father and mother of a child born out of wedlock is are jointly and severally

liable to pay the expenses of the mother's pregnancy and confinement.

Section 32. That § 25-8-50 be amended to read as follows:

25-8-50. Upon the birth of a child to an unmarried woman, and prior to discharge, any
hospital, physician, health care provider, midwife, or nurse who assists in the birth of the child
ghall:

(1) Providean opportunity for the child'smother and alleged father to Sign under oath an

affidavit of paternity; and

(2) Provideto the mother and to the alleged father, any necessary oral information, and

also written information furnished by the Department of Social Services which
describes, among other things, therightsand responsibilitiesof parentage; the benefits
of having the child's paternity established; the alleged father's legal rights and
respongbilities, including his right to request genetic testing; the child's right to
receive child support; that a signed affidavit of paternity creates a rebuttable
presumption of paternity; that a signed affidavit of paternity allowsthe establishment
of a support obligation without requiring further proceedings to establish paternity;
and, that completion of the affidavit of paternity isvoluntary and is not required of
either the mother or the alleged father.

If obtained, the fully completed, signed, and notarized original affidavit of paternity shall be
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forwarded to the department of health as provided in chapter 34-25 within seven daysfollowing
the birth of the child.

Section 33. That chapter 25-8 be amended by adding thereto aNEW SECTION to read as
follows:

In any out of wedlock birth, the name of the father shall be included within the birth record
of the child only if the father and mother have signed an or affidavit of paternity, or a court or
adminigrative tribunal of competent jurisdiction has issued an order which adjudicates the
paternity of the child.

Section 34. That § 25-8-59 be amended to read as follows:

25-8-59. Any action contesting a rebuttable presumption of paternity as established by
88 25-8-50 to 25-8-58, inclusve, ean shall be commenced enty-within-three-years either sixty

days after the creation of the presumption of paternity or the date of any adminigtrative or

judicial proceedingsrelating to the child including proceedings to establish a support obligation

in accordance with § 25-8-52, whichever occurs earlier, except in cases where there are

alegations of fraud, duress, or material mistake of fact. In casesinvolving allegations of fraud,

duress, or material mistake of fact, any action contesting a rebuttable presumption of paternity

shall be commenced within three years after the creation of any presumption. The burden of

proof shal be upon the moving party and the payment of child support, or any other legal

responsibilities of the parties, may not be suspended during the pendency of the proceedings,

except upon a showing of good cause by the moving party.

Section 35. That chapter 25-8 be amended by adding thereto a NEW SECTION to read as
follows:

In any action to establish paternity within this sate, trial by jury isnot allowed.

Section 36. That chapter 25-8 be amended by adding thereto aNEW SECTION to read as

follows:
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In any action to establish paternity, medical hills related to childbirth, pregnancy, or

confinement expenses, and genetic testing bills shall be admissble as evidence without

foundation testimony, and shall congtitute prima facie evidence of the amounts incurred.

Section 37. That chapter 25-8 be amended by adding thereto aNEW SECTION to read as

follows:

Every affidavit or adjudication of paternity shall be filed with the Department of Health for

comparison with information contained within the state case registry.

Section 38. That 8 25-9B-101 be amended to read as follows;

25-9B-101. In this chapter:

(1)

(2)

3)

(4)

(5)

"Child" means an individual, whether over or under the age of majority, whoisor is
alleged to be owed aduty of support by theindividual's parent or whoisor isalleged
to be the beneficiary of a support order directed to the parent.

"Child support order" means a support order for a child, including a child who has
attained the age of mgjority under the law of the issuing state.

"Duty of support” means an obligation imposed or imposable by law to provide
support for a child, spouse, or former spouse, including an unsatisfied obligation to
provide support.

"Home state”" meansthe state in which a child lived with a parent or a person acting
asparent for at least Sx consecutive monthsimmediately preceding the time of filing
of apetition or comparable pleading for support and, if achildislessthan sx months
old, the state in which the child lived from birth with any of them. A period of
temporary absence of any of them iscounted as part of the six-month or other period.
"Income” meansany form of payment to aperson, regardlessof source, including, but
not limited to wages, salary, commission, bonuses, compensation as an independent

contractor, worker's compensati on, unemployment compensation, disability, annuity
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and retirement benefits, gift or inheritance, al gain derived from capital or labor,
profit gained through the saleor conversion of capital assets, and any other payments,
including personal property, money and credits on deposit with or in the possession
of, or made by any person, private entity, federal or state government, any unit of
local government, school district or any entity created by public act. However, for
purposes of income withholding, income excludes:

()  Any amount required by law or asa condition of employment to be withheld,
other than creditor claims, including federal, state, and local taxes, social
security and other retirement contributions;

(i)  Any amount exempted by federal law; and

(iii)  Public assstance payments.

"Income-withholding order" means an order or other legal process directed to any

payor as defined in 8 25-7A-1(14) to withhold support from the income of the

obligor.

"Initiating state”" means a state ta from which a proceeding under this act or alaw or

procedure substantially smilar to this Act, the Uniform Reciprocal Enforcement of

Support Act, or the Revised Uniform Reciprocal Enforcement of Support Act is

forwarded or in which a proceeding isfiled for forwarding to a responding state.

"Initiating tribunal™ means the authorized tribunal in an initiating state.

"Issuing state" means the state in which a tribunal issues a support order or renders
a judgment determining parentage.

"Issuing tribunal" meansthetribunal that issuesasupport order or rendersajudgment
determining parentage.

"Law" includesdecisional and statutory law and rulesand regul ationshaving theforce

of law.
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"Obligee" means-any:

(i)  Any person or entity to whom a duty of support is owed or is alleged to be

owed or in whose favor a support order has been issued or a judgment

determining parentage has been rendered;

(i) A dateor palitical subdivision to which the rights under a duty of support or

support order have been assgned or which has an independent claim based on

financial ass stance provided to an individual obligee; or

iii) A person seeking a judgment determining parentage of the person’s child.

"Obligor" means any personwhe, or the estate of any person:

(i)  Who owes or is alleged to owe a duty temake-paymentstnderan-orderfor

of support;

(i)  Whoisalleged but has not been adjudicated to be a parent of a child; or

iii) Whoisliable under a support order.

"Regigter" meansto record asupport order or judgment determining parentageinthe
appropriate location for the recording or filing of foreign judgments generally or
foreign support orders specifically.

"Regigtering tribunal” means a tribunal in which a support order is registered.
"Responding state”" meansastateto inwhich aproceedingisfiled or forwarded under
thisact or alaw subgtantially smilar to thisact, the Uniform Reciprocal Enforcement
of Support Act, or the Revised Uniform Reciprocal Enforcement of Support Act.
"Responding tribunal" means the authorized tribunal in a responding state.

"State" means a state of the United States, the Digtrict of Columbia, the
Commonwealth of Puerto Rico, or any territory or insular possession subject to the

jurisdiction of the United States. Theterm "state" also includesan Indian tribe and a

foreign jurisdiction that has enacted laws or established procedures for issuance and
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enforcement of support orderswhicharesubstantially smilar to the procedures under

thischapter or the proceduresunder the Uniform Reciprocal Enforcement of Support

Act or the Revised Uniform Reciprocal Enforcement of Support Act.

"Support enforcement agency” means a public official or agency authorized to seek:
(i)  Enforcement of support orders or lawsrelating to the duty of support;

(i)  Establishment or modifications of child support;

(i)  Determination of parentage; or

(iv) Tolocate obligorsor their assets.

"Support Order” means

a judoment, decree, or order, whether temporary, final, or subject to modification,

issued by a court or an administrative agency of competent jurisdiction, which

provides for the support and maintenance of a child, including a child who has

attained the age of majority under the law of the issuing state, or a child and the

parent with whom the child is living, which provides for monetary support, health

care, arrearages, or reimbursement, and which may includecostsand fees, interest and

penalties, income withholding, attorney’ s fees, and other relief.

"Tribunal" means a court, administrative agency, or quas-judicial entity authorized

to establish, enforce, or modify support orders or to determine parentage.
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(22) "Spousal-support order" meansasupport order for aspouse or former spouse of the

obligor.

Section 39. That 8 25-9B-207 be amended to read as follows;

25-9B-207. (a) If aproceeding isbrought under thischapter, and erneormorechitesupport

ofconttingrexctusvettrisdietion: only onetribunal hasissued achild support order, the order

of that tribunal is controlling and must be recognized.

—2) (b) If aproceeding isbrought under this chapter, and two or more tribtnatshavetssaed

child support orders have been issued by tribunals of this state or another state for the same

obligor and child,

thefollowing rul esin determiningwhich order to recognizefor purposesof continuing, exclusve

jurisdiction:
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(1) If only one of the tribunals would have continuing exclusive jurisdiction under this

chapter, the order of that tribunal is controlling and must be recognized.

(2)  If morethan one of the tribunals would have continuing, exclusive jurisdiction under

this chapter, an order issued by atribunal in the current home state of the child must

be recognized, but if an order has not been issued in the current home state of the

child, the order most recently issued is controlling and must be recognized.

(3) If none of the tribunals would have continuing, exclusive jurisdiction under this

chapter, thetribunal of thisstate having jurisdiction over the partiesmust issueachild

support order, which is controlling and must be recognized.

(c) If two or more child support orders have been issued for the same obligor and child and

if the obligor or the individual obligeeresidein this state, a party may request a tribunal of this

state to determine which order controls and must be recognized under subsection (b). The

request must be accompanied by a certified copy of every support order in effect. Every party

whose rights may be affected by a determination of the controlling order must be given notice

of the request for that determination.

(d) The tribunal that issued the order that must be recognized as controlling under

subsection (a), (b), or () isthetribunal that has continuing, exclusivejurisdiction in accordance

with § 25-9B-205.

(e) A tribunal of this state which determines by order the identity of the controlling child

support order under subsection (b)(1) or (b)(2) or which issues anew controlling child support

order under subsection (b)(3) shall includein that order the basis upon which the tribunal made

its determination.

(f) Within thirty days after issuance of the order determining the identity of the controlling




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

-29- SB 266

order, the party obtaining that order shall file a certified copy of it with each tribunal that had

issued or registered an earlier order of child support. Failure of the party obtaining the order to

fileacertified copy asrequired subjectsthat party to appropriate sanctionsby atribunal inwhich

the issue of failure to file arises, but the failure has no effect on the validity or enforceability of

the controlling order.

Section 40. That § 25-9B-304 be amended to read as follows:
25-9B-304. (@) Upon thefiling of a petition authorized by this act, an initiating tribunal of
this state shall forward three copies of the petition and its accompanying documents:

(1)) To the responding tribunal or appropriate support enforcement agency in the
responding state; or

(2) If theidentity of the responding tribunal isunknown, to the state information agency
of the responding state with a request that they be forwarded to the appropriate
tribunal and that receipt be acknowledged.

(b) If aresponding state has not enacted this Act or alaw or procedures substantially smilar

to this Act, atribunal of this state may issue a certificate or other documents and make findings

required by the law of the responding state. If the responding stateisaforeign jurisdiction, the

tribunal may specify the amount of support sought and provide other documents necessary to

satisfy the requirements of the responding state.

Section 41. That § 25-9B-502 be renumbered to read as follows:

25-9B-502507. (a) A party seeking to enforce a support order issued by a tribunal of
another state may send the documents required for registering the order to a support
enforcement agency of this state.

(b) Upon receipt of the documents, the support enforcement agency, without initially
seeking to register the order, shall consider and, if appropriate, use any administrative procedure

authorized by the law of this state to enforce a support order. If the obligor does not contest
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adminigrative enforcement, the order need not be registered. If the obligor conteststhe validity
of adminigrative enforcement of the order, the support enforcement agency shall register the
order pursuant to this chapter.

Section 42. That chapter 25-9B be amended by adding thereto a NEW SECTION to read
asfollows

25-9B-501. Anorder towithholdincomeissued in another state may be sent totheobligor’s
employer without first filing a petition or comparable pleading or registering the order with a
tribunal of this state.

Section 43. That chapter 25-9B be amended by adding thereto a NEW SECTION to read
asfollows

25-9B-502. (a) Upon receipt of theorder, the obligor’ semployer shall immediately provide
a copy of the order to the obligor.

(b) The employer shall treat an income withholding order issued in another state which
appearsregular on itsfacein the same manner asif the order had been issued by atribunal of this
state.

(c) Except asprovided by subsection (d) and 8§ 25-9B-503, the employer shall withhold and
distribute the funds as directed in the withholding order by complying with the terms of the
order, as applicable, that specify:

() Theduration and the amount of periodic payments of current child support, stated as

asum certain;

(2) The person or agency designated to receive payments and the address to which the

payments are to be forwarded,;

(3 Medical support, whether in the form of periodic cash payment, stated as a sum

certain or ordering the obligor to provide health insurance coverage for the child

under a policy available through the obligor’ s employment;
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(4)  Theamount of periodic paymentsof feesand costsfor asupport enforcement agency,
the issuing tribunal, and the obligee' s attorney, stated as sums certain; and
(5) Theamount of periodic payments of arrears and interest on arrears, stated as sums
certain,
(d) The employer shall comply with the law of the state of the obligor’s principal place of
employment for withholding from income with respect to:
(1) Theemployer’sfeefor processing an income withholding order;
(2)  Themaximum amount permitted to be withheld from the obligor’ sincome;
(3  Thetime periods within which the employer must implement the withholding order
and forward the child support payment;
(4) The priorities for withholding and allocating income withheld for multiple child
support obligees;, and
(5  Any withholding terms or conditions not specified in the order.
Section 44. That chapter 25-9B be amended by adding thereto a NEW SECTION to read
asfollows:
25-9B-503. If theobligor’ semployer receives multiple ordersto withhold support from the
earnings of the same obligor, the employer shall be deemed to have satisfied the terms of the
multiple ordersif the law of the state of the obligor’ s principal place of employment to establish
the prioritiesfor withholding and allocating income withheld for multiple child support obligees
is complied with.
Section 45. That chapter 25-9B be amended by adding thereto a NEW SECTION to read
asfollows:
25-9B-504. Anemployer who complieswith anincome withholding order issued in another
state in accordance with this chapter is not subject to civil liability to any individual or agency

with regard to the employer’ s withholding child support from the obligor’s income.
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Section 46. That chapter 25-9B be amended by adding thereto a NEW SECTION to read
asfollows.

25-9B-505. An employer who willfully fails to comply with an income withholding order
issued by another state and received for enforcement is subject to the same penalties that may
be imposed for noncompliance with an order issued by atribunal of this state.

Section 47. That chapter 25-9B be amended by adding thereto a NEW SECTION to read
asfollows.

25-9B-506. (a) Anaobligor may contest thevalidity or enforcement of anincomewithholding
order issued in another state and received directly by an employer in this state in the same
manner as if the order had been issued by a tribunal of this state. 8 25-9B-604 appliesto this
contest.

(b) Theobligor shall give notice of the contest to:

(1) A support enforcement agency providing services to the obligee;

(2) Each employer which hasdirectly received an income withholding order; and

(3) The person or agency designated to receive payments in the income-withholding

order; or
(4)  If no person or agency is designated, to the obligee.
Section 48. That § 25-9B-601 be amended to read as follows:

25-9B-601. A support order or income withholding order issued by a tribunal of another

state may be registered in this state for enforcement.
Section 49. That § 25-9B-611 be amended to read as follows:
25-9B-611. (a) After achildsupport order issued in another state hasbeen registered inthis

state, and unless the provisions of 8 25-9B-613 apply, the responding tribunal of this state may

modify that order only if, after notice and hearing, it finds that:

(1) Thefollowing requirements are met:
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(i)  Thechild, the individual obligee, and the obligor do not reside in the issuing
state;

(i) ©Oneofthepartrestsaresdent A petitioner who isa nonresident of this state

seeks modification; and

(@iii)  The respondent is subject to the personal jurisdiction of the tribunal of this

state; or
(2) Anindividual party or the child is subject to the personal jurisdiction of the tribunal
and all of the individual parties have filed a written consent in the issuing tribunal
providing that a tribunal of this state may modify the support order and assume

continuing, exclusive jurisdiction over the order. However, if the issuing state isa

foreign juridiction which has not enacted this Act, the written consent of the

individual party resdding in this sate is not required for the tribunal to assume

jurisdiction to modify the child support order.

(b) Modification of a registered child support order is subject to the same requirements,
procedures, and defenses that apply to the modification of an order issued by a tribunal of this
state and the order may be enforced and satisfied in the same manner.

(c) A tribunal of thisstate may not modify any aspect of a child support order that may not

be modified under the law of theissuing state. If two or moretribunalshaveissued child support

ordersfor the same obligor and child, the order that iscontrolling and must be recognized under

the provisions of 8 25-9B-207 establishes the nonmodifiable aspects of the support order.

(d) On theissuance of an order modifying a child support order issued in another state, a

tribunal of this state becomes the tribunal of continuing, exclusive jurisdiction.
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Section 50. That § 25-9B-612 be amended to read as follows:

25-9B-612. A tribunal of this state shall recognize a modification of itsearlier child support
order by a tribunal of another state which assumed jurisdiction pursuant to this Act or alaw
subgtantially smilar to thisact and, upon request, except as otherwise provided in this chapter,
ghall:

(1) Enforce the order that was modified only as to amounts accruing before the

modification;

(2)  Enforce only nonmodifiable aspects of that order;

(3) Provide other appropriate relief only for violations of that order which occurred

before the effective date of the modification; and

(4) Recognize the modifying order of the other state, upon registration, for the purpose

of enforcement.

Section 51. That chapter 25-9B be amended by adding thereto a NEW SECTION to read
asfollows.

25-9B-613. (a) If all of theindividual partiesresdein thisstate and the child doesnot reside
in the issuing state, a tribunal of this state has jurisdiction to enforce and modify the issuing
state’ s child support order in a proceeding to register that order.

(b) A tribunal of this state exercising jurisdiction as provided in this section shall apply the
provisions of Articles 1 and 2 and this article to the enforcement or modification proceeding.
Articles3through 5, and Articles 7 and 8 do not apply and the tribunal shall apply the procedural
and substantive law of this state.

Section 52. That chapter 25-9B be amended by adding thereto a NEW SECTION to read
asfollows

25-9B-614. Within thirty days after issuance of a modified child support order, the party
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obtaining the modification shall file a certified copy of the order with the issuing tribunal which
had continuing, exclusive jurisdiction over the earlier order, and in each tribunal in which the
party knows that earlier has been registered. Failure of the party obtaining the order to file a
certified copy asrequired subjectsthat party to appropriate sanctions by atribunal in which the
issue of failureto file arises, but that failure has no effect on the validity or enforceability of the
modified order of the new tribunal of continuing, exclusive jurisdiction.

Section 53. That § 25-9B-701 be amended to read as follows:

25-9B-701. (@) A tribunal of this state may serve asan initiating or responding tribunal in
a proceeding brought under this act or alaw or procedure substantially smilar to this act, the
Uniform Reciprocal Enforcement of Support Act, or the Revised Uniform Reciprocal
Enforcement of Support Act to determine that the petitioner isa parent of a particular child or
to determine that a respondent is a parent of that child.

(b) Inaproceeding to determine parentage, a responding tribunal of thisstate shall apply the
procedural and substantive law of this state, and the rules of this state on choice of law.

Section 54. That § 28-7-25 be amended to read as follows:

28-7-25. The department shall furnishinformation regarding the amount of overdue support

owed by an obligor to any consumer reporting agency, as defined by this section, upon the

request of the agency, or asdetermined by the secretary. Fhefurnishingrof thisinformationisnet

thappropriate: Theterm, consumer reporting agency, meansany person who, for monetary fees,

dues or on a cooperative nonprofit bass, regularly engagesinwhole or in part inthe practice of
assembling or evaluating consumer credit information or other information on consumersfor the
purpose of furnishing consumer reportsto third parties, and who uses any means or facility of
interstate commerce for the purpose of preparing or furnishing consumer reports. The

department shall send the noticeto theobligor regarding the proposed rel ease of information and
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1 the procedures available to contest the accuracy of the information. The consumer reporting
2  agency hasno obligation to accept or use the information provided to it under this section.

3 Section 55. The effective date of sections 38 to 53, of this Act is January 1, 1998.
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