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State of South Dakota
SEVENTY-SECOND SESSION
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400A0352 SENATE JUDICIARY COMMITTEE

ENGROSSED  NO. SB44 - 2/4/97

Introduced by: The Committee on Judiciary at the request of the Attorney General

FOR AN ACT ENTITLED, An Act to regulate and prohibit certain telephone merchandising1

practices and to provide a penalty.2

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKOTA:3

Section 1. Terms used in this Act mean:4

(1) "Consumer," an actual or prospective purchaser, lessee, or recipient of consumer5

goods or services bought primarily for use for personal, family, or household6

purposes;7

(2) "Consumer goods or services," any tangible personal property or services, including8

merchandise as defined by § 37-24-1(7), normally used for personal, family, or9

household purposes, and not for resale or for use or consumption in a trade or10

business;11

(3) "Consumer telephone call," a call made by a telephone solicitor or telemarketer for12

the purpose of soliciting a sale of any consumer goods or services to the person13

called, or for the purpose of soliciting an extension of credit for consumer goods or14

services to the person called, or for the purpose of obtaining information that may be15
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used for the direct solicitation of a sale of consumer goods or services to the person1

called or an extension of credit for such purposes;2

(4) "Telemarketer," any person or organization who individually or through salespersons,3

initiates the sale, lease, or rental of consumer goods or services, or offers gifts or4

prizes with the intent to sell, lease, or rent consumer goods or services by telephonic5

means or by postcard or other written notice sent through the mail in which the goods6

and services and all the material terms of the transaction, including price and any fees7

or handling, shipping, or delivery charges, are not fully described and which request8

that the consumer contact the seller to initiate the transaction. This term does not9

include any not-for-profit or charitable organization exempt from federal income10

taxation pursuant to section 501(c) (3) of the Internal Revenue Code of 1986 as of11

January 1, 1997;12

(5) "Unsolicited consumer telephone call," a consumer telephone call other than a call13

made:14

(a) In response to an express request of the person called;15

(b) Primarily in connection with an existing debt or contract, payment or16

performance of which has not been completed at the time of such call;17

(c) To any person with whom the telemarketer has an existing business18

relationship; or 19

(d) By a newspaper publisher or such publisher's agent or employee in connection20

with such publisher's business.21

Section 2. Any telemarketer who makes an unsolicited consumer telephone call to a22

residential telephone number shall:23

(1) Immediately identify themselves with their true name and the true name and address24

of the business on whose behalf the person is soliciting and the purpose of the call;25
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(2) Within thirty seconds after beginning the conversation, inquire whether the person1

being solicited is interested in listening to a sales presentation and immediately2

discontinue the solicitation if the person being solicited gives a negative response; and3

(3) Immediately hang up the telephone any time during the solicitation that the consumer4

expresses a disinterest in the good or service offered.5

Section 3. A telemarketer may not:6

(1) Engage in unfair or deceptive telephone solicitation;7

(2) Place unsolicited consumer telephone calls to any residence which will be received8

before 9 a.m. or after 9 p.m. at the consumer's local time or place any unsolicited9

consumer telephone calls on Sunday; or10

(3) Engage in any conduct which harasses, intimidates, or torments any person in11

connection with the telephone call.12

Section 4. Any verbal agreement made by a consumer to purchase any goods or services13

from a telemarketer is not valid and legally binding unless the telemarketer receives from the14

consumer a signed written confirmation that discloses in full the terms of the sale agreed upon.15

Section 5. The written confirmation shall include the following information:16

(1) The true business name of the telemarketer;17

(2) The true address and telephone number at which personal or voice contact with an18

employee or agent of the telemarketer can be made during normal business hours and19

the address where cancellation notices can be sent or merchandise returned;20

(3) A detailed description of the goods or services that the consumer is to actually21

receive;22

(4) A list of all prices or fees being requested, including any handling, shipping, delivery,23

sales tax, or other charges;24

(5) The date of the transaction;25
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(6) If the telemarketer requests the consumer to contact the telemarketer by telephone,1

the per minute charge to the consumer of placing the call and the average length of2

the telephone call;3

(7) A duplicate copy with the complete information as presented in the original4

confirmation, to be retained by the consumer as proof of the terms of the agreement5

to purchase; and6

(8) In a bold face type with a minimum size of twelve points, in a space immediately7

preceding the space allotted for the consumer's signature, the following statement:8

"YOU ARE NOT OBLIGATED TO PAY ANY MONEY UNLESS YOU SIGN9

THIS CONFIRMATION AND RETURN IT TO THE SELLER."10

Section 6. A telemarketer may not make or submit any charge to the consumer's credit card11

or bank account until the telemarketer has received from the consumer an original copy of the12

written confirmation, signed by the consumer, that complies with section 5 of this Act. Any good13

or merchandise sent or service provided without the written confirmation shall be considered14

unordered merchandise subject to the provisions of § 37-24-2. No consumer is liable for payment15

for any good or service provided by the telemarketer unless the telemarketer has first received16

the written consent of the consumer in the form of a confirmation as required by section 5 of this17

Act.18

Section 7. If the consumer sends payment to the telemarketer in the form of a personal check,19

cash, or any other form of payment other than credit card without having included a signed20

written confirmation, the consumer may choose at any time to cancel the sale by notifying the21

telemarketer in writing, if the consumer returns to the telemarketer the goods sold in22

substantially the same condition as when they were received by the consumer. A telemarketer23

that has received such notice to cancel from a consumer shall, within ten business days:24

(1) Refund all payments made, including any down payment made under the agreement;25
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(2) Return any goods or property traded in to the seller on account of or in contemplation1

of the agreement, in substantially the same condition as when received by the2

telemarketer; and3

(3) Take any action necessary or appropriate to terminate promptly any security interest4

created in connection with the agreement.5

Section 8. The provisions of this Act do not apply to a transaction:6

(1) Made by a merchant who operates an established business that has a fixed permanent7

location and who displays or offers consumer goods or services for sale on a8

continuing basis;9

(2) In which the business establishment making the solicitation is establishing a business-10

to-business relationship or has a clear, pre-existing business relationship with the11

consumer, if that relationship resulted in the consumer becoming aware of the full12

name, business address, and telephone number of the establishment;13

(3) In which the consumer purchases goods or services pursuant to an examination of a14

television, radio, or print advertisement or a sample, brochure, catalog, or other15

mailing material of the telemarketer that contains:16

(a) The name, address, and telephone number of the telemarketer;17

(b) A full description of the goods or services being sold along with a list of all18

prices or fees being requested, including any handling, shipping, sales tax, or19

delivery charges; and20

(c) Any limitations or restrictions that apply to the offer.21

Section 9. The provisions of sections 4 to 8, inclusive, of this Act do not apply to a22

transaction in which the consumer may obtain a full refund for the return of undamaged and23

unused goods, or a cancellation of services, if notice is sent to the seller within ten days after24

receipt by the consumer, and the seller processes the refund within thirty days after receipt of the25
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returned merchandise by the consumer or the refund for any services not performed on a pro rata1

basis. The return and refund privilege shall be disclosed to the consumer orally by telephone or2

in writing with advertising or promotional material, and in writing with delivery of the product3

or service.4

Section 10. The telemarketer shall guarantee the goods to be satisfactory to the consumer5

to the extent that the consumer may, at any time within the ten-day refund period, cancel the sale6

by notifying the telemarketer in writing, if the consumer returns to the telemarketer the goods7

sold in substantially the same condition as when the goods were received by the consumer. A8

telemarketer that has received the notice to cancel from a consumer shall, within thirty days of9

receipt of the notice:10

(1) Refund all payments made, including any down payment made under the agreement;11

(2) Return any goods or property traded in to the seller on account of or in contemplation12

of the agreement, in substantially the same condition as when received by the13

telemarketer; and14

(3) Take any action necessary or appropriate to terminate promptly any security interest15

created in connection with the agreement.16

Section 11. For the purposes of enforcement of this Act, any telemarketing sale is considered17

to have taken place in the state where the consumer is located, regardless of the location of the18

telemarketer.19

Section 12. A willful violation of this Act is an unfair or deceptive trade practice and is20

subject to the relief provided under chapter 37-24.21

Section 13. Any consumer who claims to have been adversely affected by any act or practice22

declared to be unlawful by this Act may bring a civil action for the recovery of twice the actual23

damages suffered or five hundred dollars, whichever is greater, as a result of a willful act or24

practice. In addition, the consumer may collect the court costs and attorney fees expended by25
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the consumer to bring an action under this section.1

Section 14. Any action arising under this Act in no way affects any cause of action arising2

under other laws of this state or under the common law, whether or not the other cause of action3

is included within the provisions of this Act.4

Section 15. Any person who knowingly or intentionally violates this Act with the intent to5

defraud a consumer is guilty of a Class 1 misdemeanor.6

Section 16. A telemarketer claiming an exemption from the provisions of this Act has the7

burden of proving the exemption.8
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