State of South Dakota

SEVENTY-THIRD SESSION
LEGISLATIVE ASSEMBLY, 1998

329B0324
SENATEBILL NO. 234

Introduced by: Senators Halverson, Dunn (Jim), Everist, Munson (David), Olson, Shoener,
Valandra, Vitter, and Whiting and Representatives Gabriel, Barker, Broderick,
Brown (Richard), Chicoine, Cutler, Eccarius, Gleason, Hagg, Jorgensen,
Matthews, Pederson (Gordon), and Schaunaman

1 FOR AN ACT ENTITLED, An Act to revise certain provisions regarding the regulation of
2 telecommunication services.

3 BEIT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKOTA:

4 Section 1. That § 49-31-1 be amended to read as follows:

5 49-31-1. Terms used in this chapter mean:

6 (1) "Addressable," enabling usersto connect and communicatewith aspecific party easly

7 and securely on a dial-up, addressable basis,

8 (2) "Affordable" reasonably priced to promote the growth and usage of the network,

9 leveraging economiesof scaleand the power of technol ogy to provideever-increasing
10 bandwidths at ever-diminishing cost of facilities,
11 (3) "ASC," Applications Service Center, aservice platform owned by network providers
12 or non-network providers, or both, which delivers communications features and
13 servicesto customers, including database access, protocol conversion, rate adaption,
14 and bridging;
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-2- SB 234
"ATM," Asynchronous Transmission M ode, a broadband switching standard defined
by CCITT and the ATM Forum standard setting groups,
"Avallable" ensuring that network services are available if the user requires them,
even at times of peak usage; designed to be a non-blocking network, minimizing
network contention;
"BISDN," Broadband I SDN, anetworking standard set by ATM Forumand CCITT's
international standards,
"Broadband network," the broadband network extends the range of fully switched,
symmetric, addressable, robust transport services over the fiber network, utilizing
SONET rates which increase in multiples of OC-1 (51.84 Mbps), including OC-3
(155.52 Mbps) and OC-12 (622.08 Mbps). The broadband network will use one or
more of the following switching technologies; ATM, STM, and channel switching,
which will support the broadband ISDN UNI/NNI and SONET interfaces as defined
by the ATM Forum, ANSI, and ITU-CCITT standards groups,

"Business community of interest," for the purposes of the deployment goals of this

Act, the business COI ghall include all incorporated municipalitiesin South Dakota;

"Class 5 switch," alocal switching office which is part of the multilevel switching

hierarchy used inthe United States; levels (al so called classes) of switching officesare
used to concentrate communi cationstrafficfromincreasngly larger geographic areas;
"Classof service," oneof potentially several categoriesinto whichaserviceisbroken,

reflecting itsuse and value to end users and all owing more specific service-based and
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value-based pricing by classfication of service,
"Commission,” the public utilities commission;
"Common carrier," anyone who offers telecommunications services to the public;
"Communities of interest (COI)," major market sectors formed by a grouping of
communication users based upon their inter-communication needs and their pattern
of movement and manipulation of voice, data, and video information. COlsmay cross
industry boundaries, and they includethe medical COI, education COI, businessCOl,
and government COl,
"Education community of interest," for the purposes of the deployment goals of this
Act, the education COI shall include all public and private € ementary and secondary
schools, al universitiesand other post-secondary ingtitutions, and al RDTN sitesin
South Dakota;
"Feature rich," providing the specific features and functionality required by users
voice, data, video, graphics, imaging, and multimedia applications, functionally
beyond mere transport;
"Government community of interest,” for the purposesof the deployment goal sof this
Act, the government COI shall include all county seats,
"ISDN, nISDN, wlSDN," Integrated Services Digital Network, narrowband ISDN,
wideband ISDN, an end-to-end fully digital network, supporting the standard user
interfaces of BRI (Badc Rate Interface), PRI (Primary Rate Interface), HO (384
Kbps), and H11 (1.536 Mbps), as defined by CCITT's international standards for
ISDN. The CCITT ispart of the International Telecom Union (ITU);
"LATA," alocal access and transport area;
"Local exchange service," the access and transmission of two-way switched voice

communications within a geographic territorial unit established by a
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telecommuni cations company for the administration of telecommunications services,
"Medical community of interest,” for the purposes of the deployment goals of this
Act, the medical COI shall include all: Essential Access Community Hospitals
(EACH), Rural Primary Care Hospitals (RPCH), and major hospitalswith morethan
fifty beds,

"Narrowband network," afully switched digital network coveringthetransport range
from O to 144,000 bits per second (144 Kbps), offering two 64 Kbps information B
(Bearer) channels and a 16 Kbps sgnaling D (Delta) channel such that the two 64
Kbps channels can be coalesced to achieve 128 Kbps information transport using

ISDN BRI international ITU-CCITT standards providing both B channelscircuit and

B channel packet switching capabilities,

"NNI," Network nodal interface, astandard broadbandinterfaceasdefined by CCITT

and the ATM Forum standard setting groups;

"Private," ensuring confidentiality and integrity of network transport of messages

without dependency on specialized customer premise security devices,
"Rate of return regulation,” the procedure used by the commission to approve the

charge for a service which gives due consideration to the public need for adequate,
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efficient and reasonable service and to the need of the public utility for revenues
sufficient to enableit to meet itstotal current cost of furnishing such service, including
taxes and interest, and including adequate provison for depreciation of its utility
property used and necessary in rendering service to the public, and to earn afair and
reasonable return upon the value of its property;

"Robust," easly and economically sustainingtherigorsof growth and extensivepublic
use;

"Secure," physically precluding unwanted access to network and information;
"SONET," Synchronous Optical Network, an optical interface standard set by the
ANSI and CCITT standard setting groups,

"Standard," supporting universal interfaces and networking standards and protocols
of generally accepted standards setting bodies;

"STM," Synchronous Transfer Mode, a broadband switching technology;
"Survivable," ability to maintain service while enduring natural events and human
actions hostile to the network;

"Switched," providing circuit, packet, or channd type switching, each suited to
specific application requirements,

"Symmetric," establishing two-way communication with equal bandwidth both ways,

"Tdecommunications

provider of telecommuni cations services except aggregators of servicesasdefined in

47 U.S.C. § 226 as of January 1, 1998;

"Teecommunications service," the transmisson of signs, sgnals, writings, images,
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sounds, messages, data or other information of any nature by wire, radio, lightwaves,
electromagnetic means or other smilar means. It does not include the provision of
terminal equipment used to originate or terminate such service, broadcast
transmissions by radio, televison and satellite stations regulated by the federal

communi cations commi ssion, €l ectronic directoriesand yellow pagesdirectories, and

one-way cable televison service;

"Ubiquitous,” universally accessible, available across South Dakota;

"UNI," User network interface, astandard broadband interface asdefined by CCITT
and the ATM Forum standard setting groups,

"Universal service" a service which is, as far as possble, a rapid, efficient

telecommunications service to resdential and single line business customers with

adequate facilities available to all the people of South Dakota at areasonable charge

and subject to the provisions of 47 U.S.C. § 254(c) as of January 1, 1998; and

"Wideband network," the wideband network extends the range of fully switched,
digital, addressable information transport from the BRI rate of 144 Kbpsto the DS3
rate of 44.736 Mbps, including the DS1 and DS2 rates of 1.544 Mbps and 6.312
Mbps, respectively. The wideband network physically encompasses two transport
mediums; it utilizes the expanded capabilities of the copper wire telephone network,
aswell asfiber optic networking facilities. The wideband network includes new local
fiber facilities and rings utilizing the virtual tributary sub-SONET rates access
switches to provide direct local public network access close to the customer
supporting avariety of network switching technologies and interfaces, including one
or more of thefollowing: (a) Fractional ISDN-NX 64 Kbps& NX BRI: ranging from
128 Kbps to 45 Mbps, (b) Wideband ISDN: Primary Rate ISDN (PRI) @ 23B (64

Kbps) + D (64 Kbps) HO, H11;
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"Actual cost," the total actual cost, directly caused by or attributable to South

(42)

Dakota, asreflected in the audited books of account of atelecommunications carrier

providing a telecommunications service, a network element, or group of

tel ecommuni cations services or network € ements;

"Badiclocal exchangeservice," telecommunication servicelimited to oneprimary line

(43)

necessary for the origination or termination of two-way, switched, voice grade

resdential and bus ness telecommuni cations within alocal calling areawhich is sold

to aretall end-user consumer;

"Carrier telecommunications service' wholesale or resold retail service, switched

(44)

access service, or unbundled network e ements provided to telecommunications

carriers. Servicesprovided to retail end user customersand commercial mobileradio

sarvice are not carrier telecommunications services;

"Commercial mobileradio service,” radio communications, personal communications

(45)

services, cdlular communications service, or other wireless services which are two-

way and provided for compensation, and paging services offered for compensation;

"Eligibletddecommunicationscarrier," acarrier that meetsthe definition of an digible

(46)

telecommunications carrier as provided for in 47 U.S.C. 8§ 214(e) as of January 1,

1998;

"Incumbent local exchange carrier," a telecommunications carrier providing local

(47)

exchange sarvice that is certified by the commisson and meets the definition in 47

U.S.C. 8§ 251(h) asof January 1, 1998;

"| nterexchange telecommunications service," telecommunications service between

(48)

pointsin two or more local exchange service areas;

"Network dement," facilities or equipment, which are a part of the

telecommunications carrier’s exising network facilities or equipment, used in the
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provison of a teecommunications service including features, functions, and

capabilitiesthat are provided by meansof such facilitiesor eguipment, and subscriber

numbers, databases, signaling systems, and information sufficient for billing and

collection or used in the transmisson, routing, or other provison of a

telecommunications service. Interoffice transmisson network eements shall be

provided on a dedicated basis. A network element is not a feature sold as a finished

service, any new or existing combinations or recombinations of network e ements,

hilling and collection, order-taking, or operating support systems, and any other

nontel ecommuni cations features, functions, and capabilities.

(49) "Rura telephone company,” a company as defined in 47 U.S.C. § 153(37) as of
January 1, 1998;
(50) "Switched access," an exchange access service purchased for the origination and

termi nation of i nterexchangetel ecommuni cationsserviceswhichincludecentral office

switching and signaling, local transport, and a carrier common line e ement.

Section 2. That chapter 49-31 be amended by adding thereto aNEW SECTION to read as

follows:

The commission shall establish prices for carrier telecommunications services offered by

incumbent local exchange carriers, except services offered for resale, only asfollows:

(1)

Pricesshall recover the actual costs of providing such service, including areasonable
ghare of the joint and common costs so that the telecommunications carrier has a
reasonable opportunity to recover these costs; costs of actual network design and
technology, including a reasonabl e share of the costs associated with fill factors to
achieve spare capacity required to fulfill eigible telecommunications carrier
responsibilities; depreciation costs that are based upon forward-looking asset lives

consistent with asset lives used by the telecommunications carrier for financial
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3)

(4)

(5)

9. SB 234
reporting to the federal securities and exchange commission or other federal or state
agency, if required; unrecovered historical costs of the network, if any; and a
reasonabl e return on investments,

Theactual cost shall be determined without referenceto any rate-of-return regulation
or any earnings-based proceeding;

The actual costs as reflected in the audited books of account of the
telecommunications carrier shall be presumed to be reasonable for purposes of cost
recovery under this section;

Interconnection services for information and Internet services providers, paging
sarvice providers, and providers of extended area service, for which
telecommunications traffic is essentially one-way in nature, shall compensate a
telecommunicationscarrier for any facilitiesor servicesof that carrier used to provide
service,

Pricesfor switched access services shall be filed with the commission in compliance
with rules adopted by the commission consistent with this Act and chapter 1-26. A
telecommunications carrier need not change any switched access prices approved by
thecommissonasof March 1, 1998, until after December 31, 1999. Switched access
pricesshall beconsideredto befair, reasonabl e, and nondi scriminatory unlesschanged
by judicia proceedings pending as of March 1, 1998. The commission may review
pricesfor compliance with its rules and set asde any price found to not comply with
itsrules. The review shall be a contested case proceeding under chapter 1-26. The
commission shall have the burden of establishing any noncompliance with the rules.
If a price is set asde by the commisson pursuant to this subdivison, a
telecommuni cations company shall have sixty daysto refileits prices consistent with

the rules and the commission review unless the commission decison is stayed
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pursuant to 8§ 1-26-32;

(6) Pricesfor carrier telecommunications services other than switched access shall be
submitted to the commission for approval as required by 47 U.S.C. § 252(e) as of
January 1, 1998.

Section 3. That chapter 49-31 be amended by adding thereto a NEW SECTION to read as
follows:

Thepricefor acarrier telecommunication service availablefor resale shall be set at theretall
price charged by the telecommunications carrier lessthe actual costs avoided by offering aretail
telecommunications service for resale at the discounted or wholesale price. The actual costs
which are avoided are retail advertisng and promotion; retail billing; retail order taking; and
retail marketing expense. A carrier telecommunications service offered for resale shall beresold
only to that classof customer to which the serviceissold at retail. Any network € ement and any
new or existing combination of network el ementsoffered by anincumbent local exchange carrier
asafinished service shall only be provided as a carrier telecommunications service pursuant to
this section.

Section 4. That chapter 49-31 be amended by adding thereto aNEW SECTION to read as
follows:

ThisAct may not be construed to give the commission any additional authority or establish
other criteria to approve or rgect an interconnection agreement reached pursuant to the
provisions of 47 U.S.C. 88 251 and 252 as of January 1, 1998, other than as provided in 47
U.S.C. 8§252(e) asof January 1, 1998. Pricesfor carrier telecommunication servicesmay not be
reviewed by the commission pursuant to this Act outside of an interconnection agreement
negotiated or arbitrated consistent with 47 U.S.C. 88 251 and 252 as of January 1, 1998.

Section 5. That chapter 49-31 be amended by adding thereto aNEW SECTION to read as

follows:
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Any capital or nonrecurring costsincurred dueto a change, extension, or modification to an
incumbent telecommunications carrier’s network occasioned by the carrier’s compliance with
its obligations under federal law to provide interconnection, access to unbundled network
elements or the resale of retail services may be collected through a customer surcharge or a
nonrecurring charge on the interconnection service, unbundled network element, or resold
service being provided. If a telecommunications carrier requests changes, extensions, or
modificationsto the incumbent carrier’ s network, which are not required by law to be provided,
and theincumbent carrier agreesto implement those changes, the carrier making therequest may
be required to the pay the capital and nonrecurring costs thereof in full in advance.

Section 6. That chapter 49-31 be amended by adding thereto aNEW SECTION to read as
follows:

Noincumbent local exchangecarrier may beobligated to provide carrier telecommunications
servicesin currently unserved areas of the state where adequate facilities are not available and
in which new investment would be required to meet service obligations or to provide services
which are not defined as telecommunications services by federal law. If the incumbent local
exchange carrier is designated an digible telecommunications carrier, the incumbent local
exchange carrier shall be obligated to provide carrier telecommunications services only where
the cost incurred to provide new facilitiesor to upgrade existing facilitiesare recovered through
a universal service funding mechanism or from construction charges assessed to the carrier
whose requests or needs require the construction or upgrade of facilities. Construction charges
may be collected in advance. Nothing in this Act may be construed to prohibit or limit an
incumbent local exchange carrier from requiring the payment of construction chargesby end user
retail customers for placement or upgrade of facilities where appropriate.

Section 7. That chapter 49-31 be amended by adding thereto aNEW SECTION to read as

follows:
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With the exception of payments received by a telecommunications carrier from a state or
federal universal service funding mechanism, no revenues from other services or other business
endeavors of a telecommunications carrier shall be used to offset actual costs of, or in
determining a price for, a carrier telecommunications service.

Section 8. That chapter 49-31 be amended by adding thereto a NEW SECTION to read as
follows:

Carrier telecommuni cationsservicespricesmay not bedeaveragedto reflect actual costsuntil
corresponding retail pricesare deaveraged to recover actual costs or until funds disbursed from
astateor federal universal servicefunding mechanism offset theimpact on theend-user customer
of deaveraged pricing.

Section 9. That chapter 49-31 be amended by adding thereto aNEW SECTION to read as
follows:

The Legidature findsthat currently switched access prices provide a substantial subsidy to
keep universal serviceaffordable. The commission may not undertaketo reform switched access
prices, nor eiminatethe applicability of switched access chargesto telecommunicationscarriers
using unbundled network e ements, without providing for a support mechanism such asan end
user surcharge or recovery from a universal service fund, or a combination thereof, calculated
to replace any subsidy lost. Any reform of switched access pricing shall be accomplished by rules
adopted pursuant to chapter 1-26 and consistent with section 2 of this Act.

Section 10. That chapter 49-31 be amended by adding thereto aNEW SECTION to read as
follows:

Didling parity, as defined in 47 U.S.C. § 153(15) as of January 1, 1998, for purposes of
intraLATA long distance telecommuni cations services, may not beimplemented by order of the
commission until all providers of toll services are authorized to provide interLATA services

which originate in this sate.
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Section 11. That chapter 49-31 be amended by adding thereto aNEW SECTION to read as
follows:

Prices for basic local exchange services provided by incumbent local exchange carriers, in
effect on November 1, 1997, are fair and reasonable unless changed by judicia or regulatory
proceedingsin existence asof November 1, 1997. Pricesshall be provided to the commission for
informational purposes prior to any changeinaprice. Except asprovided for in thissection, and
unless otherwise provided for by statute, prices for basc local exchange service for
telecommuni cations carrierswith more than two hundred thousand retail accesslinesinthe state
may not be increased until five years from the effective date of this Act except to includein the
pricefor the service any costs mandated by federal or state governmental action. Pricesfor basc
local exchanges services provided by telecommunications carriers with less than two hundred
thousand retail access linesin the state are not subject to the five-year price limitation in this
section. A telecommunications carrier may decrease its service prices at any time.

Section 12. That chapter 49-31 be amended by adding thereto aNEW SECTION to read as
follows:

Any customer, and the commission on its own motion, may complain about the quality of
telecommuni cations service provided by a telecommunications carrier in this state. A complaint
shall be noticed and heard as a contested case as provided for in chapter 1-26. The commission
may, after notice and hearing, direct the telecommunications carrier to take whatever remedial
action is technically feasble and economically reasonable to provide reasonably adequate
telecommunications service. The commission shall authorize a telecommunications carrier to
recover, from the customers or services affected, the actual cost of complying with any
commission order issued under thissection. Any regulation of service quality by the commission

shall be fair, reasonable, nondiscriminatory and applicable to all telecommunications carriers
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providing service in the state by rules adopted by the commission pursuant to chapter 1-26.

Section 13. That chapter 49-31 be amended by adding thereto aNEW SECTION to read as
follows:

The provisions of chapter 49-13 do not apply to prices charged by telecommunications
carriers for telecommunications services except as provided for in 8 49-31-11.

Section 14. That chapter 49-31 be amended by adding thereto aNEW SECTION to read as
follows:

The commission may promulgate rules, pursuant to chapter 1-26, to implement and comply
with the provisions of the federal Telecommunications Act of 1996 which specifically require
state commission action. Any rules adopted pursuant to this section shall be cons stent with the
provisions of this Act and applicable federal and state law.

Section 15. The commisson may not regulate prices charged by or the market entry of
commercial mobile radio service.

Section 16. That § 49-31-3 be amended to read as follows:

Each telecommunications esmpany carrier shall file an application for a certificate of

authority with the commission no lessthan sixty daysprior to initiating any telecommunications
servicein this state. Each telecommunications esmpany carrier shall submit atwo hundred fifty
dollar application feewith itsapplication which shall bedeposited into the grossrecel ptstax fund

established pursuant to § 49-1A-2. If the commission has not ruled upon an application at the
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end of the Sxty days, the telecommuni cations esmpany carrier may initiate telecommunications
servicesinthe state until the commission reaches a decision on the application. If the application
is granted, the eempany carrier may continue to offer its services. However, if the application
is denied, the eempany carrier shall cease and desist from offering any further servicesin this
state. A telecommunicationseermpany carrier hastheburdento proveinitsapplicationthat it has
aufficient technical, financial, and managerial capabilitiesto offer telecommunications services
before the commission may grant a certificate of authority. The commisson may rule upon a
tel ecommuni cati ons eempany's carrier's application for acertificate of authority with or without
hearing.

Any certificate of authority granted by the commission may be suspended or revoked
pursuant to chapter 1-26 for awillful violation of thelawsof thisstate, awillful failureto comply
with arule or order of the commission, or other good cause. The commission shall, by rules
promulgated pursuant to chapter 1-26, prescribe the necessary procedures to implement this
section. A telecommuni cations esmpany carrier that had lawful authority immediately prior to
Jduly 1, 1992, shall continue to have such authority. The commisson shall issue such a
tedlecommunications eompany carrier a certificate of authority. The offering of
telecommunications services by a telecommuni cations esmpany carrier without a certificate of
authority or incons stent with this section is a Class 1 misdemeanor.

Section 17. That § 49-31-5 be amended to read as follows:

49-31-5. The commisson may regulate the business of providing telecommunication service
and may promulgate rules pursuant to chapter 1-26 concerning:

(1) Requirements for telecommunications eempantes carriers to maintain and make

available to the public and the commission relevant records-ane-tiHity-tariffs,

(2) Requirements for telecommunications esmpantes carriers to provide information to

customers regarding credit, deposits, services, refunds, and billing rights;
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Requirements that telecommunications eempantes carriers must follow regarding
procedures for billing customers,

Procedures and requirements for handling billing disputes, service interruptions,
payment plans, and refunds;

Standards and procedures for telecommunications eompantes carriers to follow to
ensure nondiscriminatory credit policies,

Procedures, requirements, and record-keeping guidelines regarding deposit policies,;
Procedures, requirements, and record-keeping guidelinesregarding customer refunds;
Policies for telecommunications eompartes carriers to follow regarding refusal of
telephone service to the public; and

Policies for telecommunications companies to follow regarding disconnection of

customer service;

Section 18. That 8§ 49-31-5.1 be amended to read as follows;

49-31-5.1. Telecommuni cationscooperativesorganized pursuant to chapters47-15t047-20,

inclusive, municipal telephone systems operated pursuant to chapter 9-41, and independent

telephone companies serving less than ten fifty thousand local exchange subscribers are not
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Section 19. That § 49-31-11 be amended to read as follows:
49-31-11. No person or telecommunications esmpany carrier may unjustly or unreasonably

discriminate between among persons, who receive telecommunications services in like

circumstances within the samelocal calling area, in providing telecommunications servicesor in

the rate or price charged for those services. N

- A consderation of like circumstances may include

differences in services purchased, population dendty, distance from a servicing switch, the

availability of exising services, and geographic conditions.

Nothing inthissection appliesto volume or other discounts, promotional incentives, service
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differentiations, or service packaging, or combinations based on competition or reasonable

bus ness practi ces; the passthrough of any state, municipal, or local taxesinthe geographic areas

from which the taxes originate; the furnishing of services to employees, or to the provision of

telecommuni cations services at reduced rates prices and specialized terms and conditionsfor the

United States, this state, local governments, or governmental subdivisions.

The commisson may not give unreasonably discriminatory or preferential treatment in its

requlation of a telecommunications carrier.

Whoeever Any person who violates any of the provisions of this section is guilty of unjust

discrimination and shah-bepuntshedby is subject to a civil fine not less than one thousand nor

more than five thousand dollarsfor each violation. Nothing in this secti on may-atteror-etminate

alters or eiminates any remedy otherwise available to an injured party, including an injured
party's right to initiate a suit against the eempany person guilty of discrimination-purstantto
Section 20. That chapter 49-31 be amended by adding thereto aNEW SECTION to read as
follows:
Telecommunications carriers and telecommunications services shall be regulated only as
provided for in this chapter. Unless otherwise specifically authorized by law, the commisson
shall complete any action required by this chapter within six months of the notice initiating the

appropriate action.

Section 21. That § 49-31-1.1 be repeal ed.
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5 etel epecial I
5 e cobte e inside wire

Section 24. That § 49-31-1.4 be repeal ed.

SB 234
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Section 36. That § 49-31-5.4 be repeal ed.
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Section 49. That § 49-31-12.5 be repealed.
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-33-

Section 50. That § 49-31-12.6 be repealed.
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