State of South Dakota
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40080264 SENATE COMMERCE COMMITTEE
ENGROSSED NO. SB56 - 1/21/08

Introduced by: The Committee on Commerce at the request of the Department of Commerce
and Regulation

FOR AN ACT ENTITLED, An Act to revise the requirements for individual and group health
insurance availability and portability.
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKOTA:

Section 1. That § 58-17-69 be amended to read as follows:

58-17-69. For purposesof 8858-17-66t058-17-87, inclusve, theterm, creditablecoverage,

means benefits or coverage provided fer-an-aggregate-of twehve-months-ormore under:

(1) An employer-based health insurance or health benefit arrangement that provides
benefits Smilar to or exceeding benefits provided under the basic health benefit plan
or an employee welfare benefit plan as defined in section 3(1) of the Employee
Retirement Income Security Act of 1974 as adopted by the director pursuant to
chapter 1-26, to the extent that the plan provides directly or through insurance,
reimbursement or otherwise to employees or their dependents medical care for the
diagnos's, cure, mitigation, treatment, or prevention of disease, or amounts paid for
the purpose of affecting any structure or function of the body and amounts paid for

the trangportation primarily for and essential to medical care;
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-2- SB 56

(2)  Anindividual health benefit plan, including coverageissued by any health maintenance
organization or pre-paid hospital or medical services plan that provides benefits
amilar to or exceeding the benefits provided under the basic health benefit plan as
approved pursuant to § 58-18B-32, but excluding limited benefit plans and dread
disease plans,

(3) Medicareor medicaid;

(4)  Chapter 55 of Title 10, United States Code,

(5) A medical care program of the Indian Health Service or of atribal organization;

(6) A date health benefitsrisk poal;

(7) A health plan offered under Chapter 89 of Title 5, United States Code,

(8 A public health plan;

(9) A health benefit plan under section 5(e) of the Peace CorpsAct (22 U.S.C. 2504(¢));
or

(10) A church plan;_or

(11) A college plan.

Section 2. That 8 58-17-70 be amended to read as follows:

58-17-70. Sections 58-17-66 to 58-17-87, inclusive, apply to any individual health benefit

plan or certificate delivered or issued for delivery in the state—except—+for—anymedtcare

inclusive, apply to any certificate issued to an digible person that evidences coverage under a
policy or contract issued to atrust or association or other smilar grouping of persons, regardliess
of the situs of delivery of the policy or contract, if the eigible person pays the premium and is
not being covered under the policy or contract pursuant to continuation of benefit provisons

applicable under federal or state law.
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not subject to the provisions of § 58-17-66 to 58-17-87, inclusive:

Any medicare supplement policy;

Any long-term care policy;

Any contract or certificate marketed on a group bass that is subject to regulation

under chapter 58-18B or 8§ 58-18-42 to 58-18-51.1, inclusive;

Any certificate issued to an digible person that evidences coverage under a

professonal association plan;

Any policy or certificate of specified disease, short-term hospital-surgical care of Sx

months or less duration, hospital confinement indemnity, limited benefit health

insurance, or other policy or certificate that provide benefitslessthan asprovided for

under subdivision 58-17-69(2) if the carrier offering the policy or certificate at the

time of filing for policy form approval, submits a statement certifying that policies or

certificates described in this section are being offered and marketed as supplemental

healthinsuranceor asindividual health benefit plans of six-month duration or lessand

not renewable, and not as a substitute for hospital or medical expense insurance or
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-4 - SB 56

major medical insurance. For policy forms approved prior to the effective date of

88 58-17-66 to 58-17-87, inclusve, the carrier shall submit such astatement with the

director.
Section 3. That § 58-17-85 be amended to read as follows:
58-17-85. If a person hasan aggregate of at least twelve months of creditable coverage, the
carrier shall accept such person for coverage under ahealth benefit plan, which contains benefits
which areequal to or exceed the benefits contai ned in the bas ¢ plan that was approved pursuant

to § 58-18B-32 and the maximum lifetime maximum benefit of the coverage isnot lessthan one

million dollarsif the person applieswithin sixty-three days of the date of losing prior creditable
coverage. In addition to the plan which equals or exceeds the basic coverage, the carrier shall

also offer to the digible person, the individual standard plan ef-benefits-adoptedpurstant-to

§58-18B-32 as approved by the director or a plan with benefits that exceed the standard plan.

No carrier isrequired to issue further individual health benefit coverage under 88 58-17-68 to
58-17-87, inclusve, if the individual health benefit plansissued to high-risk individual swithett
medteal-thderwriting constitute two percent or more of that carrier's earned premium on an
annual bassfrom individual health benefit plans covered by 88 58-17-66 to 58-17-87, inclusive.
Each carrier who meetsthetwo percent earned premium threshold shall report within thirty days
to the director in aformat prescribed by the director. If the director determinesthat all carriers
inthe individual market have met the two percent threshold, the threshold shall, upon order of
the director, be expanded an additional two percent. The threshold shall be expanded in
additional two percent increments if al carriers in the individual market meet the previous

threshold. The director may promulgate rules pursuant to chapter 1-26 to determine which

individual policiesmay beused to determinethetwo percent threshold, the proceduresinvol ved,

and the applicabletimeframes. | n making that determination, the director shall devel op amethod

designed to limit the number of high-risk individuals to whom any one carrier may be reguired
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to issue coverage. No carrier isrequired to provide coverage pursuant to this section if:

(1)) Theapplicant iseligible for continuation of coverage under an employer plan;

(2) Theapplicant'screditable coverageisaconversion planfromanemployer group plan;
or

(3) The person is covered or digible to be covered under creditable coverage or lost
creditable coverage due to nonpayment of premiums.

Any person who hasexhausted conti nuation rightsand who isdigiblefor conversion or other

individual or association coverage hasthe option of obtai ning coverage pursuant to this section

or the conversion plan or other coverage. A person who isotherwise digiblefor the issuance of

coverage pursuant to this section may not be required to show proof that coverage was denied

by another carrier.

Section 4. That § 58-17-87 be amended to read as follows:

58-17-87. The director shall promulgate rules pursuant to chapter 1-26 to cover:

(1)) Temsor renewability;

(2) Conditionsof digibility;

(3) Bendfit limitations, exceptions, and reductions;

(4) Deéfinition of terms,

(5) Filing requirements for forms, rates, and rate schedules,

(6) Marketing practices;

(7)  Reporting practices,

(8) Compensation arrangements between insurers or other entities and their agents,
representatives, or producers; and

(9)  Suitability and appropriateness of the policy sold;

(10) Certificates of coverage;

(11) Determinations with regard to waiting periods;
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-6- SB 56

(12) Coallege plans;

(13) Creditable coverages

(14) Breaksin coverage;

(15) The application of waiting periods, and

(16) Risk spreading mechanisms.

The director shall promulgate rules pursuant to chapter 1-26 that specify prohibited policy
or certificate provisions not otherwise specifically authorized by statute which, in the opinion of
the director, are unjust, unfair, or unfairly discriminatory to any person insured or proposed for
coverage under an individual policy or certificate. The director shall also promulgate rules
pursuant to chapter 1-26 assuring public access to rate and form information and establishing
procedures for rate and form approvals and disapprovals. If any federal sandards arein place
which would require additional steps to meet those standards beyond what is required by this
chapter, the director shall promulgate rulesto require the offering of health insurance plans, in
additionto those specifically required by § 58-17-85, the underwriting and coverage criteriathat
maly be utilized for such health insurance plans, and other requirementsrelated to the coverage
criteriaand availability of health insurance to individualsinthisstatein order to minimally meet
the federal standards.

Section 5. That § 58-18-44 be amended to read as follows:

58-18-44. For the purposes of this chapter, creditable coverage are benefits or coverage
provided under:

(1) Medicare or medicaid,

(2) Anemployer-based health insurance plan or health benefit arrangement that provides

benefits smilar to or exceeding benefits provided under a health benefit plan;

(3 An individua health insurance policy including coverage issued by a health

maintenance organi zation, afraternal benefit society, anonprofit medical and surgical
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-7- SB 56
plan, a nonprofit hospital service plan that provides benefits smilar to or exceeding
the benefits provided under the basic plan pursuant to chapter 58-18B, Hthe-peticy

or an employee welfare benefit plan

asdefined in section 3(1) of the Employee Retirement Income Security Act of 1974
as adopted by the director pursuant to chapter 1-26, to the extent that the plan
providesdirectly or through insurance, reimbursement or otherwise to employeesor
thelr dependents medical care for the diagnosis, cure, mitigation, treatment, or
prevention of disease, or amounts paid for the purpose of affecting any structure or
function of the body and amounts paid for the transportation primarily for and
essential to medical care;

Chapter 55 of Title 10, United States Code;

A medical care program of the Indian Health Service or of atribal organization;

A state health benefits risk pool;

A health plan offered under Chapter 89 of Title 5, United States Code;

A public health plan; er

A health benefit plan under section 5(e) of the Peace Corps Act (22 U.S.C. 2504(e));

(10) A short-term limited-duration policy; or

(11) A college plan.

Section 6. That 8 58-18-45 be amended to read as follows:

58-18-45. Hesalth benefit plans shall comply with the following provisions:

(1)

No health benefit plan may deny, exclude, or limit benefitsfor acovered individual for
clams incurred more than twelve months following the effective date of the
individual'scoverage dueto apreexisting condition. No health benefit plan may define
apreexisting condition more restrictively than a condition for which medical advice,

diagnosis, care, or treatment was recommended or received during the six months
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immediately preceding the effective date of coverage,
A health benefit plan shall waive any time period applicableto a preexisting condition
excluson or limitation period withrespecttoparticutar—services for the aggregate
period of time an individual was previoudy covered by creditable coverage that
provided benefits with respect to such services, if the creditable coverage was
continuous to a date not more than sixty-three days prior to the effective date of the

new coverage. Thewaiver for prior creditable coverage also appliesto late enrol | ees.

A period of timeaperson was previoudy covered may not be aggregated if therewas
a break in coverage of sixty-three days or more. The plan shall count a period of
creditable coverage, without regard to the specific benefits covered under the plan,
unlessthe plan electsto credit it based on coverage of benefits within several classes
or categories of benefits specified in rulesadopted by the director. A carrier may not
exclude coverage for a preexisting condition which arose after a person began
creditable coverage if there was not a break in coverage which exceeded sixty-three
days;

A health benefit plan may exclude coverage for late enrollees for the greater of
eighteen months or for an elghteen-month preexisting condition exclusion. However,
if both aperiod of excluson from coverage and a preexisting condition excluson are
applicable to a late enrollee, the combined period may not exceed eighteen months
from the date the individual enrollsfor coverage under the health benefit plan;
Genetic information may not be treated as a condition for which a preexisting
condition excluson may be imposed in the absence of a diagnosis of the condition
related to such information;

A health maintenance organi zation which does not utilize a preexisting waiting period

may use an affiliation period in lieu of a preexisting waiting period. No affiliation
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-9- SB 56
period may exceed two months in length. No premium may be charged for any
portion of the affiliation period. If the health maintenance organi zation utilizesneither
a preexisting waiting period nor an affiliation period, the health maintenance
organization may use other criteriadesigned to avoid adverse sel ection provided that

those criteria are approved by thedirector. In the case of alate enrolleewho issubject

to an affiliation period, the affiliation period may not exceed three months.

Section 7. That § 58-18-48 be amended to read as follows:

58-18-48. If an employer has an existing health benefit plan, the carrier shall accept for
coverage under the health benefit plan new employees and the dependents of new employees,
if the new employee had creditable coverage within the prior sixty-three days from the date the
new employeeisdigiblefor coverage. Thecoverage shall beissued without exclusonary riders.
The carrier isnot required to provide coverage for new employees or dependents who are late
enrollees or who have not had creditable coverage within sixty-three days before applying for

coverage. The exception allowing late enrollees to be excluded is limited to the time frames

required by subdivisons 58-18-45(3) and (5). Policies may not exclude children, as set forth in

subdivison 58-18-43(4), from the definition of digible dependents. No person may be excluded

from coverage based upon discriminatory criteriaasdefined by the director in rulespromul gated

pursuant to chapter 1-26.

Section 8. That chapter 58-18 be amended by adding thereto aNEW SECTION to read as
follows:

Any carrier who is or has provided coverage to an employer shall provide, at the written
request of the employer, annua reports of the claims experience of that employer for the
immediate past policy period and for any time frameswhich are not in excess of threeyearsprior
to the policy period for which the request was made. A carrier is not required to provide any

claims information that pertainsto a prior carrier's experience with that employer. The clams
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-10 - SB 56

report shall be in sufficient detail so as to provide the employer with data necessary to

realistically assess the employer's future health insurance needs.

Section 9. That 8§ 58-18-64 be amended to read as follows:

58-18-64. Termsused in 88 58-18-64 to 58-18-75, inclusive, mean:

(1)

(2)

3)

(4)

(5)

"Managed care contractor,” a person who establishes, operates, or maintains a

network of participating providersor contractswith aninsurance company, ahospital

or medical service plan, an employer, an employee organization, or any other entity

providing coverage for health care services to operate a managed care plan;

"Managed care entity," includes a licensed insurance company, hospital or medical

service plan, health maintenance organi zation, an empl oyer or empl oyeeorgani zation,

or a managed care contractor that operates a managed care plan;

"Managed care plan," a plan operated by amanaged care entity that providesfor the

financing or delivery of health care services, or both, to persons enrolled in the plan

through any of the following:

(@)  Arrangements with selected providersto furnish health care services,

(b)  Explicit standards for the selection of participating providers; or

(c) Financia incentives for persons enrolled in the plan to use the participating
providers and procedures provided for by the plan;

"Utilization review," a set of formal techniques used by a managed care plan or

utilization review organization to monitor and evaluate the clinical necessity,

appropriateness, and efficiency of health care services and procedures including

techniques such as ambulatory review, prospective review, second opinion,

certification, concurrent review, case management, discharge planning, and

retrospective review;

"Utilization review organization," an entity which conducts utilization review;,
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(6) "Grievance," a written complaint submitted by or on behalf of a covered person
regarding the:
(@ Availahility, ddivery, or quality of health care services,
(b)  Claims payment, handling, or reimbursement for health care services; or
(c)  Any other matter pertaining to the contractual relationship between acovered

person and the health carrier.

not bein writing.

Section 10. That § 58-18-65 be amended to read as follows:

58-18-65. Each managed care plan or utilization review organization shall establish and
maintain a grievance system, approved by the director after consultation with the secretary of
the Department of Health, which may include an impartial mediation provision, to provide
reasonable proceduresfor the resolution of wrttten grievancesinitiated by enrollees concerning
the provision of health care services. Mediation shall be made available to enrollees unless an
enrollee electsto litigate agrievance prior to submission to mediation. No medical malpractice
damage daim issubject to arbitration under 88 58-18-64 to 58-18-70, inclusve. Each managed
careplanor utilization review organization shall providethat if agrievanceisfiled which requires
areview of services authorized to be provided by a practitioner or if a grievance isfiled which
requiresareview of treatment which hasbeen provided by apractitioner, thereview shall include
a smilarly licensed peer whose scope of practice includes the services or treatment being
reviewed.

Section 11. That § 58-18-66 be amended to read as follows:

58-18-66. The managed care plan or utilization review organization shall maintain records

of written grievancesfiled with it and shall submit to the director asummary report at such times
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and in such format asthe director may require. The grievances involving other persons shall be
referred to such persons with a copy to the director.

Section 12. That § 58-18-67 be amended to read as follows:
58-18-67. The managed care plan or utilization review organization shall maintain arecord
of each wrttten grievancefiled with it for five years, and the director and the secretary of health

shall have access to the records.

Section 13. That § 58-18B-19 be repeal ed.

Section 14. That § 58-18B-20 be amended to read as follows:
58-18B-20. A small employer carrier shall issue a-basie health benefit ptar-or-a-standard
heatthrbenefit-ptan plansto any amall employer that appliesfor either a plan and agreesto make

the required premium payments and to satisfy the other reasonable provisons of the health

benefit plan not inconsistent with this chapter. Hthe-ease-of-a-smal-employer—arrier—that

employer carrier may apply reasonabl ecriteriain determining whether to accept asmall employer

into a particular class of businessif:

(1)
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-13- SB 56
(2) The criteria are not related to the health status or claim experience of the small
employer;
(3) Thecriteria are applied consstently to all small employers applying for coverage in
the class of business, and
(4) Thesmall employer carrier providesfor the acceptance of adl digiblesmall employers
into one or more classes of business.

The provisions of this section do not apply to a class of business into which the small

employer carrier is no longer enrolling new small businesses. No—smal-employer—<arrier—+s

by-thedirector: If the director determinesthat al carriersinthe small employer market have met
the two percent threshold, the threshold shall, upon order of the director, be expanded an

additional two percent. Thethreshold shall be expanded in additional two percent incrementsif

all small employer carriersmeet the previousthreshol d. Nethingrthischapter prohibitsaearrier

anall employer carrier isrequired to issue coverageto any amall employer if the small employers

who are at high-risk constitute two percent of that carrier's earned premium on an annual bass

from small employer health benefit plans. Thedirector may promul gate rules pursuant to chapter

1-26 to determine which policies may be used to determine the two percent threshold, the

proceduresinvolved, and the applicable time frames. |n making that determination, the director

shall develop amethod designed to limit the number of high risk groupsto which any onecarrier

may be required to issue coverage.




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

-14 - SB 56

Section 15. That § 58-18B-21 be repeal ed.

Section 17. That § 58-18B-27 be amended to read as follows:

58-18B-27. No anall employer carrier may modify a basc-or-standard health benefit plan
with respect to a small employer or any digible employee or dependent through riders,
endorsements, or otherwise, to restrict or exclude coverage for certain diseases or medical
conditions otherwise covered by the health benefit plan. A small employer carrier may not
establish rules for digibility for any individual to enroll under a plan, including continued
eigibility, based on health status- related factors which include health status, medical condition,
claims experience, receipt of health care, medical history, genetic information, evidence of
insurability, including conditions arisng out of acts of domestic violence, and disability.

Section 18. That § 58-18B-30 be repeal ed.
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58-18B-36. Thedirector shall promulgate rules pursuant to chapter 1-26 to provide for the

implementation and administration of this chapter. The rules shall cover:

(1)
(2)
3)
(4)
(5)
(6)
(7)
(8)
(9)
(10)

(11)

(12)

Terms of renewability;

Initial and subsequent conditions of igibility;
Probationary periods;

Benefit limitations, exceptions and reductions;
Requirements for replacement;

Participation and contribution requirements,

Definition of terms;
Marketing practices;

Reporting and disclosure practices or requirements,

Compensation arrangements between insurers or other entities and their agents,
representatives, or producers,
Guaranteed acceptance of small groups by small group carriers,

Continuation and conversion rights; and
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(13) Group discontinuance and replacement.

The director may promulgate rules pursuant to chapter 1-26 that specify prohibited policy
or certificate provisions not otherwise specifically authorized by statute which, inthe opinion of
the director, are unjust, unfair, or unfairly discriminatory to any person insured or proposed for
coverage under apolicy or certificate. If any federal standardsarein place which would require
additional steps to meet those standards beyond what is required by this chapter, the director
may promulgate rules to require the offering of health insurance plans, in addition to those
gpecifically required by 88 58-18B-19 and 58-18B-20, the underwriting criteria that may be
utilized for such health insurance plans, and other requirements related to the availability of
health insurance to individualsin this sate in order to minimally meet the federal standards.

Section 20. That § 58-18B-37 be amended to read as follows:

58-18B-37. Each small employer carrier shall actively market health benefit plan coverage,

to digible small employersin the state. +

aA snall employer carrier gertes may not deny coverageto asmall employer on the basisof the

health status or claims experience of the amall employer or its employees or dependentsthe

. A network planisnot required to offer coverage
to anemployer whose empl oyeesdo no work or resdewithinthe carrier'sestablished geographic
service. A network plan may deny coverageto employersif it demonstratesit does not havethe
capacity to ddiver services adequately to enrollees of any additional groups because of its
obligations to existing group contract holders and enrollees, and if it is applying this denial of
coverage uniformly to al employerswithout regard to the claimsexperience of those employers,
and their employees and their dependents, or any health status-related factor relating to the
employees and dependents.

Section 21. That chapter 58-18B be amended by adding thereto aNEW SECTION to read
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asfollows

Any policy or certificate of specified disease, short-term hospital-surgical care of sx months
or lessduration, hospital confinement indemnity, limited benefit health insurance or other policy
or certificate that provide benefitslessthan that of amajor medical plan that isoffered to asmall
employer inthisstate isexempt from the provisonsof thischapter only if the carrier offering the
policy or certificate at the time of filing for policy form approval, submits a statement certifying
that policies or certificates described in this section are being offered and marketed as
supplemental health insurance or asindividual health benefit plans of six-month duration or less
and not renewable, and not as a substitute for hospital or medical expense insurance or major
medical insurance. For policy forms approved prior to the effective date of this section, the
carrier shall submit such a statement with the director.

For purposes of this Act amajor medical policy isany policy which provides benefits which
areactuarially equivalent to or exceed the basic plan aswas approved pursuant to 8 58-18B-32.
Policieswhich arenot certified pursuant to this section and which are not major medical policies
may not be used as a substitute for major medical policies and must provide for adequate
disclosure of the scope of the benefits contained therein.

Section 22. That § 58-18-79 be amended to read as follows:

58-18-79. If any federal standards arein place which require additional stepsto meet those
standards beyond what is required by this chapter, the director may promulgate rules pursuant
to chapter 1-26 to require the offering of health insurance plans, the underwriting criteria that
may be utilized for such healthinsurance plans, the type and scope of preexisting waiting periods
and creditable coverage, the standards for nonrenewability of coverage, and other requirements
related to the availability of health insurance to employers and their employees and dependents
in this state in order to minimally meet the federal standards.

The director may also promulgate rules, pursuant to chapter 1-26, pertaining to employer
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health benefit plansin the areas of:

(1) Définition of terms;

(2) Theissuance of certificates of coverage upon loss of health insurance coverage;
(3) Determinations relative to the application of waiting periods;

(4)  Specia enrollment periods;

(5) Treatment of late enrollees;

(6) Preexiging condition and other waiting periods,

(7) Breaksin coverage,

(8)  Affiliation periods;

(9)  Nondiscrimination standards;

(10) Notices,

(11) Renewal rights,

(12) Dates of enrollment;

(13) Creditable coverages including methods of crediting coverage;

(14) Risk spreading mechanisms; and

(15) Requirementspertaining to mental health benefit |levelsin employer group plansother

than small employer group plans.
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BILL HISTORY

1/13/98 First read in Senate and referred to Commerce. S.J. 30
1/15/98 Scheduled for Committee hearing on this date.
1/20/98 Scheduled for Committee hearing on this date.
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