State of South Dakota
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556C0106
House BILL No. 1021

Introduced by: Representatives Brown (Jarvis), Apa, Duniphan, and Fitzgerald and Senators
Albers, Moore, and Whiting at the request of the Interim Judiciary Committee

FOR AN ACT ENTITLED, An Act to provide a diverson program within the office of the
state's attorney for restitution on insufficient funds checks.
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKOTA:

Section 1. That chapter 22-41 be amended by adding thereto a NEW SECTION to read as
follows:

Each state's attorney may create within the office of the state's attorney a deferred
prosecution program for insufficient funds checks. A state's attorney may refer an insufficient
funds check case to the insufficient funds check deferred prosecution program.

Section 2. That chapter 22-41 be amended by adding thereto a NEW SECTION to read as
follows:

Upon receipt of an insufficient funds check case, the stat€'s attorney shall determine if the
case is one which is appropriate to be referred to the insufficient funds check deferred
prosecution program. In determining whether to refer a case to the deferred prosecution
program, the state's attorney shall consider the following:

(1)) Theamount of the check;

(2) Theprior criminal record of the person passing the check;
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-2- HB 1021

(3) Thenumber of complaintsinvolving checks againsgt the person passing the check;

(4)  Whether or not thereisany other insufficient funds check complaint currently pending

against the person; and

(5) Thestrength of the evidence of intent to defraud the victim.

Section 3. That chapter 22-41 be amended by adding thereto a NEW SECTION to read as
follows:

Upon referral of a complaint to the insufficient funds check deferred prosecution program,
dates attorney shall mail a notice of the action to the person passing the check. The notice shall
contain the following:

() Thedate and amount of the check;

(2) Thename of the payee;

(3) The date before which the defendant must contact the office of the state's attorney

concerning the check; and

(4) A gatement of the penalties which may result from a conviction for the issuance of

an insufficient funds check.

Section 4. That chapter 22-41 be amended by adding thereto a NEW SECTION to read as
follows:

Any person charged with an offense under this chapter may make restitution for the value
of any check. Regtitution shall be made through the office of the state's attorney if the office
initiates collection and processing through a bad check deferred prosecution program.
Redtitution shall be in an amount not less than the total of the face amount of the check, the fee
provided in section 5 of this Act, and a sum equal to the liquidated costs provided by § 23-3-52.
Thefact that redtitution has been made is a mitigating factor in the imposition of a sentence for
a violation of this chapter but is not a defense. Upon sentencing, the court may require any

person convicted under this chapter to make restitution together with all applicable costs and
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fees, in addition to any other punishment imposed under this chapter.

Section 5. That chapter 22-41 be amended by adding thereto a NEW SECTION to read as
follows:

A date's attorney may collect afeeif the office of the state's attorney processes a check and
receipts restitution under a deferred prosecution program and if the check was passed in a
manner which violates § 22-41-1. The amount of the fee shall be as follows:

(1) Upon checks the aggregate face amount of which does not exceed one hundred

dollars, afee of twenty-five dollars;

(2)  Upon checksthe aggregate face amount of which is greater than one hundred dollars
but less than five hundred dollars, afee of fifty dollars, and

(3)  Upon checksthe aggregate face amount of which is greater than five hundred dollars,
afee of seventy-five dallars.

Section 6. That chapter 22-41 be amended by adding thereto a NEW SECTION to read as

follows:

The state's attorney may enter into a written agreement with the person passing the
insufficient funds check to defer prosecution for a period to be determined by the state's attorney,
not to exceed one hundred eighty days, pending:

(1) Completion of an insufficient funds check deferred prosecution treatment program
conducted by the gate's attorney or a private entity under contract with the office of
the state's attorney;

(2)  Full restitution as provided in section 4 of this Act; and

(3)  Full payment of liquidated costs due under § 23-3-52.

Section 7. That chapter 22-41 be amended by adding thereto a NEW SECTION to read as
follows:

All fees collected under section 5 of this Act shall be deposited in the county treasury in a
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gpecia fund to be administered by the office of the state's attorney. The money in such fund may
be used only for expenditures associated with the investigation, prosecution, and deferred
prosecution of offenses pursuant to this chapter and for travel and training expendituresincurred
rdativeto the official duties of the office of the state's attorney. Restitution of sums equal to the
fee provided by § 23-3-52 shall be deposited with the office of the clerk of courts and transmitted

and disposed of in the same manner asis provided in § 23-3-53.



