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State of South Dakota

SEVENTY-FIFTH SESSION
LEGISLATIVE ASSEMBLY, 2000

55500500 SENATE LOCAL GOVERNMENT COMMITTEE
encrosseD No. HB1074 - 2300

Introduced by: Representatives Y oung, Chicoine, and Diedrich (Larry) and Senators Dunn
(Jim) and Reedy

1 FORAN ACT ENTITLED, An Act to revise municipal special assessment provisions.
2 BEIT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKOTA:
3 Section 1. That § 9-47-19 be amended to read as follows:
4 9-47-19. The governing body of every each municipality at the time of making its annua tax
5 levyfor other purposes may levy a special assessment for the purpose of maintaining its system
6  of waterworks. Saeh The special assessment shall be apportioned as provided in this chapter for
7  the assessment of the cost of constructing such waterworks; and be certified to the county
8 auditor and collected as municipal taxes for general purposes.
9 Sueh No specid assessment shaH+e-year may exceed the sum of fedreents one dollar per

10 front foot against any lot or parcel of abutting property and shaltbe the special assessment is

11  subject to review and equalization the same as assessments for genera purposes.
12 Funds derived from saeh a special assessment shall be used only for the purpose for which

13 itislevied. The State of South Dakota is exempt from the provisions of this section but may,

14  pursuant to 88 9-45-30 to 9-45-32, inclusive, be assessed for its apportioned share of the actual

15 cost of any work under this section at the time the work is done.

16 Section 2. That 8§ 9-48-23 be amended to read as follows:
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-2- HB 1074

9-48-23. The governing body prior to the assessment of real property pursuant to § 9-48-22
may, by resolution, designate the lots against which satdl the assessment is to be levied; and the

amount of the assessment againgt each |ot-fer-saehpurposes-and. The resolution shall direct the

director of equalization to add sueh the assessment to the general assessment against satd the
property and te certify saidl the assessment together with the regular assessment to the county
auditor to be collected as municipal taxes for general purposes,whteh. The assessment shaltbe
issubject to review and equdlization the same as assessments or taxes for general purposes. Saeh
No assessment shathe-yesr may exceed the sum of fedreents one dollar per front foot against

any lot or parce of abutting property. The State of South Dakota is exempt from the provisions

of this section but may, pursuant to 88 9-45-30 to 9-45-32, inclusive, be assessed for its

apportioned share of the actual cost of any work under this section at the time the work is done.

Section 3. That § 9-38-53 be amended to read as follows:

9-38-53. The governing body, upon recommendation of the board, may a the time of making
itsannual tax levy for other purposes levy for the purpose of maintaining, repairing, planting, and
otherwise improving and caring for the parks, parkways, boulevards, and other public grounds
and thoroughfares under the control of the board a special front foot assessment not to exceed
ten-eents one dollar per front foot upon the lots fronting and abutting thereon. The governing
body, upon the recommendeation of the board and with the consent of seventy-five percent of the
owners of property fronting and abutting a boulevard, may at the time of making its annual tax
levy for other purposes levy for the purpose of maintaining, repairing, planting, and otherwise
improving and caring for any boulevard under the control of the board-a. No specia front foot
assessment retto may exceed etghty-five-eents one dollar per front foot upon the lots fronting
and abutting the boulevard. Any assessment shall be apportioned as the assessment for
maintaining service sewers and shall be certified to the county auditor and shall be collected as

municipd taxes for generd purposes. The State of South Dakota is exempt from the provisions
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of this section but may, pursuant to 88 9-45-30 to 9-45-32, inclusive, be assessed for its

apportioned share of the actual cost of any work under this section at the time the work is done.

Section 4. That § 9-45-38 be amended to read as follows:

9-45-38. The governing body prior to the assessment of real property within the municipality
for the next fisca year, may levy, annually, for the purpose of maintaining or repairing street
surfacing or pavement a specia front foot assessment not exceeding forty-eents one dollar per
front foot upon the lots fronting and abutting the street. The assessment shall be apportioned on
afront foot basis-aneHeviedHnthefolowingmanner:,

The governing body prior to the assessment of real property may, by resolution, designate

the lot or portion of lots against which the assessment is to be levied and the amount of the

assessment againgt each lot or pertiensthereof-for-suehparposes; portion of lots. The resolution

shdl direct the director of equalization to add the assessment to the general assessment against
the property: and certify the assessment together with the regular assessment to the county
auditor to be collected as municipal taxes for general purposes. The assessment is subject to
review and equalization the same as assessments or taxes for general purposes. Front foot, for
the purposes of this section, means the actua front of the premises as established by the buildings

thereon, record title, and use of the property regardless of the original plat. The State of South

Dakotais exempt from the provisions of this section but may, pursuant to 88 9-45-30 to 9-45-

32, inclusive, be assessed for its apportioned share of the actual cost of any work under this

section at the time the work is done.
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BILL HISTORY

1/15/00 First read in House and referred to Local Government. H.J. 54

1/20/00 Scheduled for Committee hearing on this date.

1/20/00 Local Government Do Pass Amended, Passed, AYES 10, NAYS 2. H.J. 172
1/25/00 Motion to Amend, Passed. H.J. 227

1/25/00 House of Representatives Do Pass Amended, Passed, AYES 53, NAYS 17. H.J. 228
1/26/00 First read in Senate and referred to Local Government. S.J. 210

2/2/00 Scheduled for Committee hearing on this date.

2/2/00 Local Government Do Pass Amended, Passed, AYES 6, NAYSO0. S.J. 286
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484D0104 SENATE EDUCATION COMMITTEE

ENGROSSED NO. SB2 - 212100

Thisbill has been extensively amended (hoghoused) and may no longer be consistent with
the original intention of the sponsors.

Introduced by: Senators Olson, Lawler, and Moore and Representatives Kooistra, Brown
(Jarvis), Garnos, Hagen, and Hennies at the request of the Interim Drug Sales
and Use Committee

FOR AN ACT ENTITLED, An Act to repeal certain provisions banning students from
extracurricular activities in secondary schools for controlled substance violations.
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKQOTA:
Section 1. That § 13-32-9 be amended to read as follows:
13-32-9. Any person adjudicated, convicted, or the subject of a suspended imposition of
sentence for possesson, use, or distribution of controlled substances or marijuana as defined in
chapter 22-42 isindligible to participate in any extracurricular activity at any secondary school

accredited by the Department of Education and Cultural Affairs for one year unless such person

agrees to such counsdling or drug testing as the schoal digtrict may prescribe. Upon a subsequent

adjudication, conviction, or suspended imposition of sentence for possession, use, or distribution

of controlled substances or marijuana by a court of competent jurisdiction, that person is

indligible to participate for one year in any extracurricular activity accredited by the Department

of Educational and Cultural Affairs. Upon a second subsequent adjudication, conviction, or

suspended imposition of sentence for possession, use, or distribution of controlled substances
or marijuana by a court of competent jurisdiction, that person isineligible to participate in any
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extracurricular activity while that person is attending any school accredited by the Department
of Education and Cultural Affairs. Upon such a determination in any juvenile proceeding the
Unified Judicid System shdl give notice of that determination to the South Dakota High School
Activities Association and the chief administrator of the school in which the person is enrolled.

As used in this section, the term, extracurricular activity, means any activity sanctioned by

the South Dakota High School Activities Association.



BILL HISTORY

1/11/00 First read in Senate and referred to Education. S.J. 14

1/30/00 Scheduled for Committee hearing on this date.

2/1/00 Education Hog Housed.

2/1/00 Scheduled for Committee hearing on this date.

2/1/00 Education Do Pass Amended, Passed, AYES 6, NAYS 1. SJ. 267

2/2/00 Education Hog Housed.



State of South Dakota

SEVENTY-FIFTH SESSION
LEGISLATIVE ASSEMBLY, 2000

770D0477 SENATE COMMERCE COMMITTEE

ENGROSSED NO. SB96 - 24100

Thisbill has been extensively amended (hoghoused) and may no longer be consistent with
the original intention of the sponsors.

Introduced by: Senators Shoener, Hutmacher, Lawler, and Paisley and Representatives Roe
and Fischer-Clemens

1 FORAN ACT ENTITLED, An Act to regulate motor vehicle service contracts.

2 BEIT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKOTA:

3 Section 1. That § 58-1-3 be amended to read as follows:

4 58-1-3. No provision of thistitle applies with respect to:

5 (1) Fraterna benefit societies, except as stated in chapter 58-37A,;

6 (2) Bail bondsmen, other than corporate sureties and their agents, except as stated in

7 chapter 58-22;

8 (3) Motor vehicle service contracts

9
10
11
12 motor—vehietes which are contracts or agreements to perform or indemnify for a
13 specific duration the repair, replacement, or maintenance of motor vehicles for
14 operational or structural failure due to a defect in materials, workmanship, or normal
15 wear and tear, with or without additional provisions for incidental payment of
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indemnity under limited circumstances, including towing, rental, and emergency road

sarvice. Condderation for a motor vehicle service contract shall be stated separately

from the price of the motor vehicdle. The term does not include mechanical breakdown

insurance or maintenance agreements;

(4)  Service agreements or extended warranty plans for which the primary purpose isto
provide service, repair, or replacement on consumer goods or products including
gppliances, merchandise, or equipment, or mechanical/electrical systemsin single or
multiple-family dwellings. Incidental indemnity payments under such plans where
service, repair, or replacement is not feasible or economical does not void this
exemption;

(5) Any person, trust, or other entity proven to be under the exclusive regulatory
authority of the federal government or another state agency;,

(6) Any agreement to provide liability protection entered into pursuant to chapter 1-24
is exempt from the regulatory requirements of Title 58, except to forms of insurance
coverage provided by an insurer otherwise subject to the insurance laws of this state.

Section 2. That § 58-1-2 be amended by adding thereto NEW SUBDIVISIONS to read as

follows:

"Maintenance agreement,” a contract of limited duration that provides for scheduled

maintenance only;

"Mechanica breskdown insurance,”" any contract or agreement to perform or indemnify for

a specific duration the repair, replacement, or maintenance of property for operationa or

structural failure due to a defect in materials, workmanship, or normal wear and tear.



-3- SB 96

BILL HISTORY

1/18/00 First read in Senate and referred to Commerce. S.J. 74

2/3/00 Commerce Hog Housed.

2/3/00 Scheduled for Committee hearing on this date.

2/3/00 Commerce Do Pass Amended, Passed, AYES 6, NAYSO0. S.J.302

2/3/00 Commerce Place on Consent Calendar.
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593D0629 SENATE AGRICULTURE AND NATURAL RESOURCES

coMMITTEE ENGROSSED No. SB150 - 23100

Thisbill has been extensively amended (hoghoused) and may no longer be consistent with
the original intention of the sponsors.

Introduced by: Senators Frederick and Symens and Representatives Wetz, Apa, Diedrich

(Larry), Diedtrich (Elmer), Kazmerzak, McNenny, and Putnam

FOR AN ACT ENTITLED, An Act to authorize additional nonresident waterfowl licenses.
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKOTA:

Section 1. That § 41-6-10 be amended to read as follows:

41-6-10. Licenses, permits, and stamps issued under this title are classified as follows:

(1) Disabled hunter permit;

(2) Export bait dedler licenseg,

(2A) Fdl three-day temporary nonresident waterfowl license;

(3) Fur deder'slicenseg

(4) Hoop net, trap or setline license;

(5) Licensefor breeding and domesticating animals and birds;

(6) Licenseto take fur-bearing animals;

(7)  Nonresident big game licenseg,

(8) Nonresident fishing license;

(99  Nonresident predator/varmint license;

(10) Repeded by SL 1999, ch 213, § 3.
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(11)
(12)
(13)
(14)
(15)
(16)
(17)
(18)
(19)
(20)
(21)
(22)
(23)
(24)
(25)
(26)
(27)
(28)
(29)
(30)
(31)
(32)

(33)

22 SB 150
Nonresident retail bait dealer license;

Nonresident shooting preserve licensg;

Nonresident small game licensg;

Nonresident and resident migratory bird certification permit;
Nonresident wholesale bait dealer license;

Nonresident wild turkey license;

Nursing facility group fishing license;

Park user's licenseg;

Permit for transportation of big game animal;

Private fish hatchery license;

Resident big game license;

Resident elk license;

Resident fishing license and resident senior fishing license;
Repealed by SL 1999, ch 213, § 3.

Resident retail bait dealer licenseg;

Resident small game license and resident youth small game license;
Resident predator/varmint license;

Resident wholesale bait dealer license;

Resident wild turkey licenseg;

Scientific collector's license;

Special nonresident waterfowl license;

Repealed by SL 1999, ch 213, § 3.

Taxidermist's license;

(33A) Spring five-day snow goose temporary nonresident waterfowt license,

(33B) Early fall Canada goose temporary nonresident license;
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-3- SB 150

(34) Temporary fishing and hunting licenses.

Therights and privileges of such licensees are set forth in 88 41-6-12 to 41-6-45.1, inclusive,
and in § 41-17-13. The Game, Fsh and Parks Commission shall promulgate rules pursuant to
chapter 1-26 to set the fees, eligibility, and duration for such licenses.

Section 2. That § 41-6-18.1 be amended to read as follows:

41-6-18.1. It is a Class 2 misdemeanor for a nonresident to hunt, take, or kill migratory

waterfowl without a specia nonresident waterfowl license, a fall three-day temporary

nonresdent waterfowl license, early fal Canada goose temporary nonresident license, or a spring
five-tlay snow goose temporary nonresident waterfewt; license, a migratory bird certification
permit, and afederal migratory bird stamp, or in violation of the conditions of the licenses or the
rules of the Game, Fish and Parks Commission.

A specia nonresident waterfowl license, except as otherwise provided in this title, entitles
the licensee to hunt migratory waterfow! for ten consecutive days. Four dollars received from
the sdle of each specid nonresident waterfow! license shall be placed in the land acquisition and
development fund. The moneys from this fund shall be used to acquire by purchase or lease real
property to be used primarily for game production. This license shal be in such form as the
Game, Fish and Parks Commission shall prescribe.

The provision in this section limiting the validity of a special nonresident waterfow! license
to ten consecutive days does not apply in Union, Clay, Bon Homme, Y ankton, and Charles Mix
counties; and in such counties, the special nonresident waterfowl license is valid during the same
period as is aresident waterfowl license.

The Game, Fish and Parks Commission may issue no more than four thousand nonresident
waterfow! licensesin a caendar year.

Section 3. That § 41-6-18.4 be amended to read as follows:

41-6-18.4. The Game, FHsh and Parks Commission may promulgate rules in accordance with
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-4 - SB 150
chapter 1-26 to authorize the department to issue up to two thousand fall three-day temporary

nonresident waterfowl licenses, up to two thousand early fall Canada goose temporary

nonresident licenses, and a number of spring five-day snow goose temporary nonresident

waterfowt licenses to be determined by the department, and to establish the fee therefor, validity
of the licenses issued, types of waterfow! to be hunted, and areas in which hunting is permitted.
Thefal three-day temporary nonresident waterfow! licenses are valid only on private property,
but are not valid on private property leased by the department for public hunting or on highways
or other public rights-of-way within this state that otherwise meet the requirements of
8 41-9-1.3. Revenue from the sale of fall three-day temporary nonresident waterfow! licenses
shall be deposited in the department's land acquisition and development fund to be used to
acquire, by lease, permit, or otherwise, interests in real property to be used for providing
waterfowl hunting public access in the counties adjacent to the Missouri River. Revenue from

the sale of early fall Canada goose temporary nonresident licenses shall be deposited in the

department's land acquisition and development fund to be used to acquire by lease, permit, or

otherwise, interests in real property to be used for providing waterfowl hunting public access.

Before promulgating rules which permit the issuance of fall three-day temporary nonresident
waterfowl licenses, the commission shall determine that adequate waterfowl hunting public
access has been provided through the department’s land acquisition and development fund or
through other means.

Section 4. That § 41-6-72 be amended to read as follows:

41-6-72. Licensesissued under thistitle shalt expire en at the end of the last day of December
of the calendar year for which they were issued unless specified otherwise in this chapter or as

limited or provided by the applicable license and rules promulgated by the Game, Fish and Parks

Commission in accordance with chapter 1-26. Waterfow! hunting licenses expire at the end of

the last day of the hunting season for which the license was issued.
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Section 5. That 8§ 41-6-15 be repealed.

Section 6. Theissuance, licensure, and revenue dedication requirements relating to early fall

Canada goose temporary nonresident licenses contained in sections 1 to 3, inclusive, of this Act

are repeded on June 30, 2003.
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BILL HISTORY

1/20/00 First read in Senate and referred to Agriculture and Natural Resources. S.J. 127
2/1/00 Scheduled for Committee hearing on this date.

2/1/00 Agriculture and Natural Resources Do Pass Amended, Passed, AYES 8, NAY S 0.
SJ. 281

2/1/00 Agriculture and Natural Resources Place on Consent Calendar.

2/2/00 Agriculture and Natural Resources Hog Housed.
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encrRosseD No. SB170- 2300

Introduced by: Senators Howers, Brown (Arnold), Moore, Paisley, Symens, and Vitter and
Representatives McNenny, Sutton (Duane), and V olesky

FOR AN ACT ENTITLED, An Act to revise the provisions relating to the establishment of
separate market values in neighborhoods.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKOTA:
Section 1. That § 10-6-33.6 be amended to read as follows:
10-6-33.6. If the median market value per acre in an identifiable region within a county

deviates by more than ten percent from the county average median market value per acre, the

county director of equalization may establish a separate market value per acre for the land

defined by the director of equdization within that identifiable region. Such separate market value

shall be based upon the requirements for property assessments pursuant to this chapter. For

purposes of caculating whether aten percent deviation exists, there shall be a minimum of five

saes of agricultura land within such identifiable region during the assessment year immediately

preceding the current assessment vear. If there are less than five sales in the identifiable region,

the director of equdlization shall use sales of agricultural land within the identifiable region from

the previous three years.
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BILL HISTORY

1/21/00 First read in Senate and referred to Taxation. S.J. 140
2/2/00 Scheduled for Committee hearing on this date.

2/2/00 Taxation Do Pass Amended, Passed, AYES 5, NAYS 3. SJ. 285
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347D0743 SENATE STATE AFFAIRS COMMITTEE
encROsseD No. SB193 - 21300

Introduced by: Senators Everist and Olson and Representatives Duenwald, Michels, and Wilson

FOR AN ACT ENTITLED, An Act to establish certain requirements and procedures regarding
electronic transactions.
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKQOTA:

Section 1. Terms used in this Act mean:

(1) "Agreement," the bargain of the partiesin fact, as found in their language or inferred
from other circumstances and from rules and procedures given the effect of
agreements under laws otherwise applicable to a particular transaction;

(2) "Automated transaction,” atransaction conducted or performed, in whole or in part,
by eectronic means or ectronic records, in which the acts or records of one or both
parties are not reviewed by an individua in the ordinary course in forming a contract,
performing under an existing contract, or fulfilling an obligation required by the
transaction;

(3) "Computer program,” a set of statements or instructions to be used directly or
indirectly in an information processing system in order to bring about a certain result;

(4) "Contract," thetota lega obligation resulting from the parties' agreement as affected

by this Act and other applicable law;
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"Electronic,” any technology using electrical, digital, magnetic, wireless, optical,
electromagnetic, or smilar capabilities;
"Electronic agent," a computer program or an electronic or other automated means
used independently to initiate an action or respond to electronic records or
performances in whole or in part, without review or action by an individual,
"Electronic record," arecord created, generated, sent, communicated, received, or
stored by electronic means;
"Electronic signature,” an electronic sound, symbol, or process attached to or
logically associated with arecord and executed or adopted by a person with the intent
to sign the record;
"Governmenta agency,” an executive, legidative, or judicial agency, department,
board, commission, authority, ingtitution, or instrumentality of the federal government
or of a state or of a county, municipality, or other political subdivision of a state;
"Information,” data, text, images, sounds, codes, computer programs, software,
databases, or the like;
"Information processing system,” an electronic system for creating, generating,
sending, receiving, storing, displaying, or processing information;
"Person,” an individua, corporation, business trust, estate, trust, partnership, limited
ligbility company, association, joint venture, governmental agency, public corporation,
or any other legal or commercia entity;
"Record," information that is inscribed on atangible medium or that is stored in an
electronic or other medium and is retrievable in perceivable form;
"Security procedure," a procedure employed for the purpose of verifying that an
electronic signature, record, or performance is that of a specific person or for

detecting changes or errors in the information in an electronic record. The term
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includes a procedure that requires the use of algorithms or other codes, identifying
words or numbers, encryption, or callback or other acknowledgment procedures,
"State," astate of the United States, the Digtrict of Columbia, Puerto Rico, the United
States Virgin Idands, or any territory or insular possession subject to the jurisdiction
of the United States. The term includes an Indian tribe or band, or Alaskan native
village, which is recognized by federal law or formally acknowledged by a state;
"Transaction," an action or set of actions occurring between two or more persons

relating to the conduct of business, commercial, or governmental affairs.

Section 2. Except as otherwise provided in section 3 of this Act, this Act applies to electronic

records and electronic signatures relating to a transaction.

Section 3. This Act does not apply to a transaction to the extent it is governed by:

(1)

(2)

3)

The Uniform Probate Code or other law governing the creation and execution of
wills, codicils, or testamentary trusts;

The Uniform Commercia Code other than Sections 1-107 and 1-206, Article 2,
Article 2A, and Article 9; and

Transactions under chapter 15-6 or other transactions involving the Unified Judicia

System.

Section 4. This Act applies to an electronic record or eectronic signature otherwise excluded

from the gpplication of this Act under section 3 of this Act to the extent it is governed by alaw

other than those specified in section 3 of this Act.

Section 5. A transaction subject to this Act is also subject to other applicable substantive law.

Section 6. This Act applies to any electronic record or electronic signature created,

generated, sent, communicated, received, or stored on or after the effective date of this Act.

Section 7. This Act does not require arecord or signature to be created, generated, sent,

communicated, received, stored, or otherwise processed or used by electronic means or in
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electronic form.

Section 8. This Act applies only to transactions between parties each of which has agreed to
conduct transactions by eectronic means. Whether the parties agree to conduct a transaction by
electronic means is determined from the context and surrounding circumstances, including the
parties conduct.

Section 9. A party that agrees to conduct a transaction by electronic means may refuse to
conduct other transactions by electronic means. The right granted by this section may not be
waived by agreement.

Section 10. Except as otherwise provided in this Act, the effect of any of its provisions may
be varied by agreement. The presence in certain provisions of this Act of the words "unless
otherwise agreed,”" or words of smilar import, does not imply that the effect of other provisions
may not be varied by agreement.

Section 11. Whether an electronic record or electronic signature has legal consequencesis
determined by this Act and other applicable law.

Section 12. This Act shall be construed and applied:

(1) Tofacilitate electronic transactions consistent with other applicable law;

(2) Tobeconssent with reasonable practices concerning ectronic transactions and with

the continued expansion of those practices; and

(3) Toeffectuate its genera purpose to make uniform the law with respect to the subject

of this Act among states enacting it.

Section 13. No record or signature may be denied legd effect or enforceability solely because
it isin electronic form.

Section 14. No contract may be denied legal effect or enforceability solely because an
electronic record was used in its formation.

Section 15. If alaw requires arecord to be in writing, an electronic record satisfies the law.
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Section 16. If alaw requires a signature, an electronic signature satisfies the law.

Section 17. If parties have agreed to conduct a transaction by electronic means and a law
requires a person to provide, send, or deliver information in writing to another person, the
requirement is satisfied if the information is provided, sent, or delivered, as the case may be, in
an electronic record capable of retention by the recipient at the time of receipt. An electronic
record is not capable of retention by the recipient if the sender or its information processing
system inhibits the ability of the recipient to print or store the electronic record.

Section 18. If alaw other than this Act requires a record to be posted or displayed in a
certain manner; to be sent, communicated, or transmitted by a specified method; or to contain
information that is formatted in a certain manner; the following rules apply:

(1) Therecord shall be posted or displayed in the manner specified in the other law;

(2) Except as otherwise provided in section 20 of this Act, the record shall be sent,

communicated, or transmitted by the method specified in the other law;

(3) Therecord shdl contain the information formatted in the manner specified in the other
law.

Section 19. If a sender inhibits the ability of a recipient to store or print an electronic record,

the electronic record is not enforceable against the recipient.

Section 20. No requirement of sections 17 to 19, inclusive, of this Act may be varied by
agreement, but:

(1) Totheextent alaw other than this Act requires information to be provided, sent, or
delivered in writing but permits that requirement to be varied by agreement, the
requirement under section 17 of this Act that the information be in the form of an
electronic record capable of retention may also be varied by agreement; and

(2) A requirement under alaw other than this Act to send, communicate, or transmit a

record by first-class mail, may be varied by agreement to the extent permitted by the
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other law.

Section 21. An electronic record or electronic signature is attributable to a person if it was

the act of the person. The act of the person may be shown in any manner, including a showing

of the efficacy of any security procedure gpplied to determine the person to which the electronic

record or electronic signature was attributable.

Section 22. The effect of an electronic record or electronic signature attributed to a person

under section 21 of this Act is determined from the context and surrounding circumstances at

the time of its creation, execution, or adoption, including the parties agreement, if any, and

otherwise as provided by law.

Section 23. If achange or error in an electronic record occurs in a transmission between

parties to a transaction, the following rules apply:

(1)

(2)

If the parties have agreed to use a security procedure to detect changes or errors and
one party has conformed to the procedure, but the other party has not, and the
nonconforming party would have detected the change or error had that party also
conformed, the conforming party may avoid the effect of the changed or erroneous
electronic record,;

In an automated transaction involving an individual, the individual may avoid the
effect of an electronic record that resulted from an error made by the individual in
dealing with the electronic agent of another person if the electronic agent did not
provide an opportunity for the prevention or correction of the error and, at the time
the individual learns of the error, the individual:

(@  Promptly notifies the other person of the error and that the individual did not

intend to be bound by the electronic record received by the other person;

(b)  Takes reasonable steps, including steps that conform to the other person’s

reasonable instructions, to return to the other person or, if instructed by the
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other person, to destroy the consideration received, if any, as aresult of the
erroneous electronic record; and

(c) Hasnot used or received any benefit or value from the consideration, if any,
received from the other person;

(3) If neither subdivision (1) nor (2) of this section applies, the change or error has the
effect provided by other law, including the law of mistake, and the parties' contract,
if any;

(4) Subdivisions (2) and (3) of this section may not be varied by agreement.

Section 24. If alaw requires a signature or record to be notarized, acknowledged, verified,
or made under oath, the requirement is satisfied if the electronic signature of the person
authorized to perform those acts, together with al other information required to be included by
other applicable law, is attached to or logically associated with the signature or record.

Section 25. If a law requires that a record be retained, the requirement is satisfied by
retaining an electronic record of the information in the record which:

(1) Accurately reflects the information set forth in the record after it was first generated

in itsfinal form as an electronic record or otherwise; and

(2) Remainsaccessible for later reference.

Section 26. A requirement to retain a record in accordance with section 25 of this Act does
not apply to any information the sole purpose of which is to enable the record to be sent,
communicated, or received.

Section 27. A person may satisfy section 25 of this Act by using the services of another
person if the requirements of that subsection are satisfied.

Section 28. If alaw requires a record to be presented or retained in its original form, or
provides consequences if the record is not presented or retained in its original form, that law is

satisfied by an electronic record retained in accordance with section 25 of this Act.
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Section 29. If alaw requires retention of a check, that requirement is satisfied by retention
of an electronic record of the information on the front and back of the check in accordance with
section 25 of this Act.

Section 30. A record retained as an electronic record in accordance with section 25 of this
Act satisfies alaw requiring a person to retain arecord for evidentiary, audit, or like purposes,
unless a law enacted after the effective date of this Act specifically prohibits the use of an
electronic record for the specified purpose. This section does not preclude a governmenta
agency of this state from specifying additional requirements for the retention of arecord subject
to the agency’ sjurisdiction.

Section 31. In a proceeding, no evidence of arecord or signature may be excluded solely
because it isin electronic form.

Section 32. In an automated transaction, the following rules apply:

(1) A contract may be formed by the interaction of electronic agents of the parties, even
if no individual was aware of or reviewed the electronic agents actions or the
resulting terms and agreements,

(2) A contract may be formed by the interaction of an electronic agent and an individual,
acting on the individua’s own behalf or for another person, including by an
interaction in which the individua performs actions that the individual is free to refuse
to perform and which the individua knows or has reason to know will cause the
electronic agent to complete the transaction or performance;

(3) Theterms of the contract are determined by the substantive law applicable to it.

Section 33. Unless otherwise agreed between the sender and the recipient, an electronic
record is sent when it:

(1) Isaddressed properly or otherwise directed properly to an information processing

system that the recipient has designated or uses for the purpose of receiving electronic
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records or information of the type sent and from which the recipient is able to retrieve
the electronic record,;

(2) Isinaform capable of being processed by that system; and

(3) Enters an information processing system outside the control of the sender or of a
person that sent the electronic record on behalf of the sender or enters aregion of the
information processing system designated or used by the recipient which is under the
control of the recipient.

Section 34. Unless otherwise agreed between a sender and the recipient, an electronic record

is received when:

() It enters an information processing system that the recipient has designated or uses
for the purpose of receiving electronic records or information of the type sent and
from which the recipient is able to retrieve the electronic record; and

(2) Itisinaform capable of being processed by that system.

Section 35. Section 34 of this Act gpplies even if the place the information processing system
is located is different from the place the electronic record is deemed to be received under section
36 of this Act.

Section 36. Unless otherwise expressly provided in the electronic record or agreed between
the sender and the recipient, an electronic record is deemed to be sent from the sender’s place
of business and to be received at the recipient’s place of business. For purposes of this section,
the following rules apply:

(1) If the sender or recipient has more than one place of business, the place of business

of that person is the place having the closest relationship to the underlying transaction;

(2) If thesender or the recipient does not have a place of business, the place of business
isthe sender’s or recipient’ s residence, as the case may be.

Section 37. An dectronic record is recaeived under section 34 of this Act even if no individual



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

-10 - SB 193

is aware of its receipt.

Section 38. Receipt of an dectronic acknowledgment from an information processing system
described in section 34 of this Act establishes that arecord was received but, by itself, does not
establish that the content sent corresponds to the content received.

Section 39. If aperson is aware that an electronic record purportedly sent under section 33
of this Act, or purportedly received under section 34 of this Act, was not actually sent or
received, the lega effect of the sending or receipt is determined by other applicable law. Except
to the extent permitted by the other law, the requirements of this section may not be varied by
agreement.

Section 40. For purposes of this Act, the term, transferable record, means an electronic
record that:

(1) Would be anote under Article 3 of the Uniform Commercial Code or a document
under Article 7 of the Uniform Commercial Code if the electronic record were in
writing; and

(2) Theissuer of the electronic record expressly has agreed is atransferable record.

Section 41. A person has control of atransferable record if a sysem employed for evidencing
the transfer of interests in the transferable record reliably establishes that person as the person
to which the transferable record was issued or transferred.

Section 42. A system satisfies section 41 of this Act, and a person is deemed to have control
of a transferable record, if the transferable record is created, stored, and assigned in such a
manner that:

(1) A sngleauthoritative copy of the transferable record exists that is unique, identifiable,

and, except as otherwise provided in subdivisions (4), (5), and (6) of this section,
unalterable;

(2) Theauthoritative copy identifies the person asserting control as:
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(@)  The person to which the transferable record was issued; or

(b) If the authoritative copy indicates that the transferable record has been
transferred, the person to which the transferable record was most recently
transferred,

(3) The authoritative copy is communicated to and maintained by the person asserting

control or its designated custodian;

(4) Copiesor revisonsthat add or change an identified assignee of the authoritative copy

can be made only with the consent of the person asserting control;

(5) Each copy of the authoritative copy and any copy of acopy is readily identifiable as

acopy that is not the authoritative copy; and

(6) Any revison of the authoritative copy is readily identifiable as authorized or

unauthorized.

Section 43. Except as otherwise agreed, a person having control of atransferable record is
the holder, as defined in Section 1-201(20) of the Uniform Commercial Code, of the transferable
record and has the same rights and defenses as a holder of an equivalent record or writing under
the Uniform Commercid Code, including, if the applicable statutory requirements under Section
3-302(q), 7-501, or 9-308 of the Uniform Commercid Code are satisfied, the rights and defenses
of a holder in due course, a holder to which a negotiable document of title has been duly
negotiated, or a purchaser, respectively. Delivery, possession, and indorsement are not required
to obtain or exercise any of the rights under this section.

Section 44. Except as otherwise agreed, an obligor under a transferable record has the same
rights and defenses as an equivalent obligor under equivalent records or writings under the
Uniform Commercial Code.

Section 45. If requested by a person against which enforcement is sought, the person seeking

to enforce the transferable record shall provide reasonable proof that the person isin control of
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the transferable record. Proof may include access to the authoritative copy of the transferable

record and rdated businessrecords sufficient to review the terms of the transferable record and

to establish the identity of the person having control of the transferable record.

Section 46. Each governmental agency shall determine whether, and the extent to which, it

will create and retain eectronic records and convert written records to electronic records.

Section 47. To the extent that a governmental agency uses electronic records and electronic

signatures under this Act, the commissioner of the Bureau of Information and

Telecommunications shall promulgate rules pursuant to chapter 1-26 to specify for state

agencies.

(1)

(2)

)

(4)

The manner and format in which the eectronic records shall be created, generated,
sent, communicated, received, and stored and the systems established for those
pUrposesS;

If electronic records must be signed by electronic means, the type of eectronic
sgnature required, the manner and format in which the electronic signature must be
affixed to the electronic record, and the identity of, or criteria that must be met by,
any third party used by a person filing a document to facilitate the process;

Control processes and procedures as appropriate to ensure adequate preservation,
disposition, integrity, security, confidentiality, and auditability of electronic records,
and

Any other required attributes for electronic records which are specified for

corresponding nonelectronic records or reasonably necessary under the circumstances.

Section 48. With respect to records under its control, and except as otherwise provided in

section 30 of this Act, the Board of Regents shall determine whether, and the extent to which,

the board and the indtitutions under the board's control shall send and accept electronic records

and electronic signatures to and from other persons and otherwise create, generate,
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communicate, store, process, use, and rely upon electronic records and electronic signatures. In
administering such records, the board may exercise those powers specified in sections 47 and 50
of this Act. However, any public records as defined in § 13-49-31 that the board elects to
maintain in electronic form shall be accessible to the public in conformity with the rules the
commissioner of the Bureau of Information and Telecommunications promulgates pursuant to
sections 47 and 50 of this Act.

Section 49. Except as otherwise provided in section 30 of this Act, this Act does not require
a governmental agency to use or permit the use of electronic records or electronic signatures.

Section 50. The commissioner of the Bureau of Information and Telecommunications may
encourage and promote consistency and interoperability with similar requirements adopted by
other governmental agencies of this and other states and the federa government and
nongovernmental persons interacting with governmental agencies of this state. If appropriate,
those standards may specify differing levels of standards from which governmental agencies of

this state may choose in implementing the most appropriate standard for a particular application.
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State of South Dakota

SEVENTY-FIFTH SESSION
LEGISLATIVE ASSEMBLY, 2000

400D0787 SENATE STATE AFFAIRS COMMITTEE
eENGcROsseD No. SB197 - 21300

Introduced by: The Committee on State Affairs at the request of the Governor

1 FORAN ACT ENTITLED, An Act to create a statewide underground tank cleanup program.
2 BEIT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKQOTA:

3 Section 1. That chapter 34A-13 be amended by adding thereto aNEW SECTION to read
4 asfollows:

5 Thereis hereby created within the petroleum release compensation fund, a new program to
6 be known as the abandoned tank removal program. Under this program, the director may
7  provide paymentsfor tank pulling and corrective action at abandoned sites where the owner or
8 theperson having lega custody of an abandoned site has voluntarily requested such action in the
9 manner and time established by the secretaries of the departments of transportation and

10 environment and natural resources and if the following criteria are met:

11 (1) Theowner or person having legal custody of the abandoned site has submitted to the

12 director awritten request to have the tank removed. The request shall be made in the

13 manner established by the secretary of the Department of Transportation to include

14 documentation of eligibility for the site to participate in the abandoned tank removal

15 program, proof of ownership, and legal description;

16 (2) The owner or person having legal custody of the abandoned site has, in writing,
750 copies of this document were printed by the South Dakota Insertions into existing statutes are indicated by underscores.

Legidative Research Council at a cost of $.016 per page. V Deletions from existing statutes are indicated by everstrikes.
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waived al claims againgt the state, its officers, agents, and employees for damages
resulting directly or indirectly from the tank pulling or corrective action;

(3) If the abandoned site is on private property, all property taxes are current; and

(4) Theowner or person having legd custody of the abandoned site has agreed to transfer

ownership of the removed tank and its contents to the state.

No tank is eligible for coverage under this program if the tank is located at the site of a
commercially operational motor fuel vendor in service on or after April 1, 1988.

Section 2. That chapter 34A-13 be amended by adding thereto aNEW SECTION to read
asfollows:

Payments made from the director for tank pulling and corrective action under the abandoned
tank removal program may include:

(1) Tank pulling, as defined in this chapter, including the disposal of tank contents and

specifically excluding the replacement of surface above the backfill area; and

(2) Removd of abandoned waste oil tanks and corrective action of a waste oil release

located on an abandoned site.

Section 3. That chapter 34A-13 be amended by adding thereto aNEW SECTION to read
asfollows:

The owner or person having lega custody of the abandoned site shall, as a condition of
approva for participation in the abandoned tank remova program, execute a legally binding five-
year lien running with the affected property providing that any compensation received by the
owner, the owner's heirs, successors in interest, or assigns, for transfer of any interest in or part
of the site, shall be paid to the secretary of the Department of Transportation and deposited in
the fund. No lien may be for an amount more than ten thousand dollars or the cost of tank pulling
and corrective action identified in the lien by the director, whichever isless. Any lien provided

by this section is valid for five years from the date of recordation and the priority of thelien is
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established as of the date it is recorded in the office of the register of deeds of the county in
which the siteis located.

Section 4. That chapter 34A-13 be amended by adding thereto aNEW SECTION to read
asfollows:

The Department of Environment and Natural Resources shall be responsible for the tank
removal and corrective actions subject to this Act. The department may contract directly with
consultants, contractors, other service providers, state agencies, subdivisions of government,
counties, cities, townships, and tribes to carry out the provisions of this Act. After receiving
itemized documentation of all actual costs from the department, the director of the petroleum
release compensation fund shall make payment within thirty days of receipt. All tank removals,
pollution assessments, and corrective actions taken under this Act shall comply with chapters
34A-2 and 34A-12 and the rules promulgated thereunder.

Section 5. That chapter 34A-13 be amended by adding thereto aNEW SECTION to read
asfollows:

The secretaries of the departments of transportation and environment and natural resources
may promulgate, pursuant to chapter 1-26, rules regarding practices and procedures necessary
to carry out the provisions of the abandoned tank removal program including the form and
procedure for application for qualifying for tank pulling and corrective action.

Section 6. That chapter 34A-13 be amended by adding thereto aNEW SECTION to read
asfollows:

Except at gtes determined to be high risk by the secretary of the Department of Environment
and Natural Resources using risk-based corrective action criteria, the director shall suspend
payments for tank pulling and corrective action at abandoned sites eligible for the abandoned
tank removal program if the balance of the fund is five million dollars or below. The director

shdl resume payments for tank pulling and corrective action at abandoned sites eligible for the
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1 abandoned tank remova program if the fund balance exceeds five million dollars. Except as
2 provided in thisAct, al other limits of coverage, conditions, and criteriain this chapter apply to

3  tank pulling and corrective action taken at abandoned sites.
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