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1 FORAN ACT ENTITLED, An Act to provide for and regulate business trusts.

2 BEIT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKOTA:

3 Section 1. Termsused in this Act mean:

4 (1) "Businesstrust," an unincorporated association which:

5 (@) Iscreated by a governing instrument under which property is or will be held,

6 managed, adminigtered, controlled, invested, reinvested or operated, or

7 businessor professional activitiesfor profit arecarried on or will becarried on,

8 by atrustee or trusteesfor the benefit of such person or persons asare or may

9 become entitled to a beneficia interest in the trust property, including a trust
10 of the type known at common law asabusinesstrust, or Massachusettstrust,
11 or atrust qualifying asareal estate investment trust under 8 856 et seqg., of the
12 United States Internal Revenue Code of 1986 [26 U.S.C. § 856 et seq.], as
13 amended, or under any successor provision, or atrust qualifyingasareal estate
14 mortgage investment conduit under 8 860D of the United States Internal
15 Revenue Code of 1986 [26 U.S.C. § 860D], as amended, or under any

450 copies of this document were printed by the South Dakota Insertionsinto existing statutes are indicated by underscores.
Legidative Research Council at a cost of $.021 per page. V Deletions from existing statutes are indicated by eversirikes.



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

(2)

3)

(4

()

(6)

-2- SB 81
successor provision; and

(b) Filesacertificate of trust pursuant to section 10 of this Act.
Any such association heretofore or hereafter organized shall be a business trust and
a separate legal entity. A business trust may be organized to carry on any lawful
business or activity, whether or not conducted for profit, or for any of the purposes
referred to in subsection (@) of this subdivision (including, without limitation, for the
purpose of holding or otherwise taking title to property, whether in an active or
custodial capacity);
"Beneficial owner," any owner of a beneficial interest in a busnesstrust, the fact of
ownership to be determined and evidenced (whether by means of registration, the
issuanceof certificatesor otherwise) in conformity to the applicable provisonsof the
governing instrument of the businesstrust;
"Trustee," any person appointed as a trustee in accordance with the governing
ingrument of a businesstrust, and may include the beneficial ownersor any of them;
"Person,” any natural person, partnership, limited partnership, trust, estate,
association, corporation, custodian, nominee, or any other individual or entity in its
own or any representative capacity;
"Other business entity," any corporation, partnership (whether general or limited),
limited liability company, common-law trust, foreign business trust, or any other
unincorporated business, excluding a business trust;
"Governing instrument,” any instrument which creates a business trust provides for
the governance of the affairs of the business trust and the conduct of itsbusiness. A
governing instrument:

(@) May provide that a person shall become a beneficial owner and shall become
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bound by the governing instrument if such person (or a representative
authorized by such person orally, inwriting or by other action such aspayment
for abeneficial interest) complieswith the conditionsfor becoming abeneficial
owner set forth inthe governing instrument or any other writing and acquires
a beneficial interest;

(b)  May consst of one or more agreements, instrumentsor other writingsand may
include or incorporate bylaws containing provisionsrelating to the business of
the business trust, the conduct of its affairs and its rights or powers or the
rights or powers of its trustees, beneficial owners, agents or employees, and

(c) May contain any provision that is not inconsstent with law or with the
information contained in the certificate of trust.

"Foreign business trust,” any business trust formed under the laws of any state or

under the laws of any foreign country or other foreign jurisdiction and denominated

as such under the laws of such state or foreign country or other foreign jurisdiction;

"Independent trustee,” soldly with respect to a business trust that isregistered as an

investment company under the Investment Company Act of 1940, as amended (15

U.S.C. 8§80a-1 et seq.), or any successor statute thereto (the 1940 Act), any trustee

who is not an interested person of the business trust. However, the receipt of

compensation for service as an independent trustee of the businesstrust and also for
service as an independent trustee of one or more other investment companies
managed by a single investment adviser (or an affiliated person of such investment
adviser) does not affect the status of a trustee as an independent trustee under this
Act. Anindependent trustee shall be deemed to be independent and disinterested for

all purposes. For purposesof thisdefinition, theterms, affiliated person and interested
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person, have the meanings set forth in the 1940 Act or any rule adopted thereunder.

Section 2. A contribution of a beneficial owner to the businesstrust may bein cash, property
or servicesrendered, or apromissory note or other obligation to contribute cash or property or
to perform services. However, a person may become a beneficial owner of a businesstrust and
may receive a beneficial interest in a business trust without making a contribution or being
obligated to make a contribution to the business trust.

Section 3. Except as provided in the governing instrument, a beneficial owner is obligated
to the businesstrust to perform any promiseto contribute cash, property or to perform services,
even if the beneficial owner isunableto perform because of death, disability or any other reason.
If a beneficial owner does not make the required contribution of property or services, the
beneficial owner is obligated at the option of the busnesstrust to contribute cash equal to that
portion of the agreed value, asstated inthe records of the businesstrust, of the contribution that
has not been made. The foregoing option shall be in addition to, and not in lieu of, any other
rights, including the right to specific performance, that the businesstrust may have against such
beneficial owner under the governing instrument of applicable law.

Section 4. A governing insrument may providethat theinterest of any beneficial owner who
faillsto make any contribution that the beneficial owner isobligated to make shall be subject to
specific penalties for, or specified consequences of, such failure. Such penalty or consequence
may take the form of reducing or diminating the defaulting beneficial owner's proportionate
interest in the business trust, subordinating the beneficial interest to that of nondefaulting
beneficial owners, aforced saleof the beneficial interest, forfeiture of the beneficial interest, the
lending by other beneficial owners of the amount necessary to meet the beneficiary's
commitment, a fixing of the value of the defaulting beneficial owner's beneficial interest by

appraisal or by formula and redemption or sale of the beneficial interest at such value, or any
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other penalty or consequence.

Section 5. Except to the extent otherwise provided in the governing instrument of the
busness trust, the beneficial owners are entitled to the same limitation of personal liability
extended to stockholders of private corporations for profit organized under the general
corporation law of the state.

Section 6. Except to the extent otherwise provided inthe governing insrument of abusiness
trust, atrustee, when acting in such capacity, isnot personally liableto any person other thanthe
businesstrust or a beneficial owner for any act, omission or obligation of the business trust or
any trustee thereof.

Section 7. Except to the extent otherwise provided inthe governing instrument of abusiness
trust, an officer, employee, manager, or other person acting pursuant to subdivison (7) of
section 25 of this Act, when acting in such capacity, isnot personally liableto any person other
than the businesstrust or a beneficial owner for any act, omission, or obligation of the busness
trust or any trustee thereof.

Section 8. No obligation of a beneficial owner or trustee of a businesstrust to the business
trust arisng under the governing instrument or a separate agreement in writing, and no note,
instrument or other writing evidencing any such obligation of a beneficial owner or trustee, is
subject to the defense of usury, and no beneficial owner or trustee may interpose the defense of
usury with respect to any such obligation in any action.

Section 9. A business trust may sue and be sued, and service of process upon one of the
trustees is sufficient. A business trust may be sued for debts and other obligations or liabilities
contracted or incurred by the trustees, or by the duly authorized agents of such trustees, in the
performance of their respective duties under the governing instrument of the businesstrust, and

for any damagesto persons or property resulting from the negligence of such trustees or agents
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acting in the performance of such respective duties. The property of a businesstrust is subject
to attachment and execution as if it were a corporation. Notwithstanding the foregoing
provisionsof thissection, intheevent that the governing instrument of abusinesstrust, including
abusinesstrust which is aregistered investment company under the Investment Company Act
of 1940, as amended (15 U.S.C. § 80a-1 et seq.), creates one or more series as provided in
subdivison (2) of section 25 of this Act, and if separate and distinct records are maintained for
any such series and the assets associated with any such series are held and accounted for
separately from the other assets of the business trust, or any other series thereof, and if the
governing instrument so provides, and notice of the limitation on liabilities of a series as
referenced in this sentence is set forth in the certificate of trust of the business trust, then the
debts, liabilities, obligations, and expenses incurred, contracted for or otherwise existing with
respect to a particular series shall be enforceable againgt the assets of such seriesonly, and not
againgt theassetsof the businesstrust generally or any other seriesthereof, and, unlessotherwise
provided in the governing instrument, none of the debts, liabilities, obligations, and expenses
incurred, contracted for or otherwise existing with respect to the businesstrust generally or any
other series thereof shall be enforceable against the assets of such series.

Section 10. A trustee of abusinesstrust may be served with processin the manner prescribed
in section 11 of this Act in al civil actions or proceedings brought in the state involving or
relating to the activities of the businesstrust or aviolation by atrustee of aduty to the business
trust, or any beneficial owner, whether or not the trustee is a trustee at the time suit is
commenced. Every resident or nonresident of the state who accepts election or appointment or
servesasatrustee of abusinesstrust shall, by such acceptance or service, be deemed thereby to
have consented to the appointment of the South Dakota trustee or registered agent of such

business trust required by section 30 of this Act (or, if there is none, the secretary of state) as
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such person’s agent upon whom service of process may be made as provided in this section.
Such acceptance or service shall sgnify the consent of such trustee that any processif so served
shall be of the same legal force and validity asif served upon such trustee within the state and
such appointment of such South Dakota trustee or registered agent (or, if there is none, the
secretary of state) shall beirrevocable.

Section 11. Service of process shall be effected by serving the South Dakota trustee or
registered agent of such businesstrust required by section 30 of thisAct (or, if thereisnone, the
secretary of state) with one copy of such process in the manner provided by law for service of
writsof summons. In the event service ismade upon the secretary of state, the plaintiff shall pay
to the secretary of state the sum of fifty dollarsfor the use of the state, which sum shall be taxed
as part of the costs of the proceeding if the plaintiff shall prevail therein.

Section 12. In any action inwhich any such trustee has been served with processasprovided
in this Act, the time in which a defendant shall be required to appear and file a responsive
pleading shall be computed asin other civil actions.

Section 13. In the governing instrument of the business trust or other writing, a trustee or
beneficial owner may consent to be subject to the nonexclusive jurisdiction of the courts of, or
arbitration in, a specified jurisdiction, or the exclusive jurisdiction of the courts of the state, or
the exclugivity of arbitration in a specified jurisdiction or the state, and to be served with lega
process in the manner prescribed in such governing insrument of the business trust or other
writing.

Section 14. NothinginthisAct limitsor affectstheright to serve processinany other manner
now or hereafter provided by law. This section is an extension of and not a limitation upon the
right otherwise existing of service of legal process upon nonresidents.

Section 15. Thecircuit court hasjurisdiction over busnesstruststo the same extent asit has
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jurisdiction over common law trusts formed under the laws of the state.

Section 16. A partnership (whether general or limited), corporation or other nonnatural
person formed or organized under the laws of any foreign country or other foreign jurisdiction
or the laws of any state other than the State of South Dakota may not be deemed to be doing
businessin the state solely by reason of its being a trustee of a business trust.

Section 17. Except to the extent otherwise provided in the governing instrument of the
bus nesstrust, abeneficial owner shall have an undivided beneficial interest inthe property of the
business trust and shall share in the profits and losses of the business trust in the proportion
(expressed asapercentage) of the entire undivided beneficial interest inthe businesstrust owned
by such beneficial owner. The governing instrument of a business trust may provide that the
businesstrust or the trustees, acting for and on behalf of the business trust, shall be deemed to
hold beneficial ownership of any income earned on securities of the businesstrust issued by any
bus ness entitiesformed, organized, or existing under the laws of any jurisdiction, including the
laws of any foreign country.

Section 18. No creditor of the beneficial owner shall have any right to obtain possession of,
or otherwise exercise legal or equitable remedies with respect to, the property of the business
trust.

Section 19. A beneficial owner'sbeneficial interest inthe businesstrust ispersonal property
notwithstanding the nature of the property of thetrust. Except to the extent otherwise provided
in the governing instrument of a business trust, a beneficial owner has no interest in specific
business trust property.

Section 20. A beneficial owner's beneficial interest inthe busnesstrust isfregly transferable
except to the extent otherwise provided in the governing instrument of the business trust.

Section 21. Except to the extent otherwise provided in the governing instrument of a
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business trust, at the time a beneficial owner becomes entitled to receive a distribution, the
beneficial owner has the status of, and is entitled to all remedies available to, a creditor of the
business trust with respect to the distribution. A governing instrument may provide for the
establishment of record dates with respect to allocations and distributions by a business trust.

Section 22. Except to the extent otherwise provided in the governing instrument of the
businesstrug, legal title to the property of the business trust, or any part thereof, may be held
in the name of any trustee of the businesstrugt, in its capacity as such, with the same effect as
if such property were held in the name of the business trust.

Section 23. No creditor of the trustee has any right to obtain possession of, or otherwise
exercise legal or equitable remedies with respect to, the property of the business trust with
respect to any claim againgt, or obligation of, such trustee in its individual capacity and not
related to the business trust.

Section 24. Except to the extent otherwise provided in the governing instrument of a
business trust, the business and affairs of a business trust shall be managed by or under the
direction of itstrustees. To the extent provided in the governing instrument of abusinesstrust,
any person (including abeneficial owner) shall be entitled to direct thetrustees or other persons
in the management of the business trust. Except to the extent otherwise provided in the
governing instrument of abusinesstrust, neither the power to givedirection to atrustee or other
persons nor the exercise thereof by any person (including a beneficial owner) may cause such
person to be a trustee. To the extent provided in the governing instrument of a business trust,
neither the power to give direction to atrustee or other persons nor the exercise thereof by any
person (including abeneficial owner) may cause such person to have duties (including fiduciary
duties) or liabilities relating thereto to the businesstrust or to a beneficial owner thereof.

Section 25. A governing insrument may contain any provision relating to the management
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of the business and affairs of the business trust, and the rights, duties and obligations of the

trustees, beneficial owners, and other persons, which is not contrary to any provision or

requirement of this section and, without limitation:

(1)

(2)

3)

May providefor classes, groups, or seriesof trusteesor beneficial owners, or classes,
groups, or seriesof beneficial interests, having such relativerights, powers, and duties
as the governing instrument may provide, and may make provision for the future
creation in the manner provided in the governing instrument of additional classes,
groups, or series of trustees, beneficial owners, or beneficial interests, having such
relativerights, powers, and duties as may from timeto time be established, including
rights, powers, and duties senior or subordinate to existing classes, groups, or series
of trustees, beneficial owners, or beneficial interests;

May establish or provide for the establishment of designated series of trustees,
beneficial owners, or beneficial interestshaving separaterights, powers, or dutieswith
respect to specified property or obligations of the businesstrust or profitsand losses
associated with specified property or obligations, and, to the extent provided in the
governing ingrument, any such series may have a separate business purpose or
investment objective;

May provide for the taking of any action, including the amendment of the governing
instrument, the accomplishment of amerger or consolidation, the appointment of one
or moretrustees, the sale, lease, exchange, transfer, pledge, or other disposition of al
or any part of the assets of the business trust or the assets of any series, or the
dissolution of the businesstrust, or may provide for thetaking of any actionto create
under the provisionsof the governing instrument aclass, group, or seriesof beneficial

interests that was not previoudy outstanding, in any such case without the vote or
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approval of any particular trustee or beneficial owner, or class, group, or series of
trustees or beneficial owners,

May grant to (or withhold from) all or certain trustees or beneficial owners, or a
specified class, group, or series of trustees or beneficial owners, the right to vote,
separately or with any or al other classes, groups, or series of the trustees or
beneficial owners, on any matter, such voting being on aper capita, number, financia
interest, class, group, series, or any other basis,

May, if and to the extent that voting rights are granted under the governing
instrument, set forth provisionsrelating to notice of thetime, place, or purpose of any
meeting at which any matter isto be voted on, waiver of any such notice, action by
consent without a meeting, the establishment of record dates, quorum requirements,
voting in person, by proxy or in any other manner, or any other matter with respect
to the exercise of any such right to vote;

May provide for the present or future creation of more than one business trust,
including the creation of afuture businesstrust to which all or any part of the assets,
liabilities, profits, or losses of any existing business trust will be transferred, and for
the conversion of beneficial interests in an existing business trust, or series thereof,
into beneficial interests in the separate business trust, or series thereof; or

May provide for the appointment, election, or engagement, either as agents or
independent contractors of the business trust or as delegatees of the trustees, of
officers, employees, managers, or other persons who may manage the busness and
affairs of the busnesstrust and may have such titlesand such reativerights, powers,
and duties as the governing instrument shall provide. Except to the extent otherwise

provided in the governing instrument of abusinesstrust, thetrustees shall choose and
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supervise such officers, managers, employees, and other persons.

Section 26. To the extent that, at law or in equity, a trustee has duties (including fiduciary

duties) and liabilities relating thereto to a businesstrust or to a beneficial owner:

(1)

(2)

Any suchtrusteeacting under agoverning instrument isnot liableto the businesstrust
or to any such beneficial owner for the trustee's good faith reliance on the provisions
of such governing instrument; and

The trustee's duties and liabilities may be expanded or restricted by provisonsin a

governing instrument.

Section 27. To the extent that, at law or in equity, an officer, employee, manager, or other

person designated pursuant to subdivison (7) of section 25 of this Act has duties (including

fiduciary duties) and liabilitiesrelating thereto to abusinesstrust, abeneficial owner, or atrustee:

(1)

(2)

Any such officer, employee, manager, or other person acting under a governing
ingrument isnot liable to the businesstrust, any beneficial owner, or any trustee for
such person'sgood faith reliance on the provisions of such governing instrument; and
The duties and liabilities of an officer, employee, manager, or other person acting
pursuant to subdivison (7) of section 25 of this Act may be expanded or restricted by

provisonsin a governing instrument.

Section 28. Unlessotherwise provided inthe governing insrument of abusinesstrust, on any

matter that isto be voted on by the beneficial owners:

(1)

Thebeneficial ownersmay take such action without ameeting, without aprior notice
and without a vote if a consent or consents in writing, setting forth the action so
taken, shall be signed by the beneficial owners having not less than the minimum
number of votesthat would be necessary to authorize or take such action at ameeting

at which dl interests in the business trust entitled to vote thereon were present and
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voted; and

(2) Thebeneficial owners may vote in person or by proxy.

Section 29. Unlessotherwise provided inthe governing instrument of abus nesstrust, on any
matter that isto be voted on by the trustees:

(1) Thetrustees may take such action without a meeting, without a prior notice and
without a vote if a consent or consents in writing, setting forth the action so taken,
shall be signed by the trustees having not less than the minimum number of votesthat
would be necessary to authorize or take such action at ameeting at which al trustees
entitled to vote thereon were present and voted; and

(2) Thetrustee may votein person or by proxy.

Section 30. Every busnesstrust shall at al timeshave at |least one trustee which, inthe case
of anatural person, shall be a person who isaresdent of this state or which, in al other cases,
hasits principal place of businessin this state.

Section 31. Notwithstanding the provisions of section 30 of thisAct, if abusnesstrust is,
becomes, or will become prior to or within one hundred eighty daysfollowing the first issuance
of beneficial interests, a registered investment company under the Investment Company Act of
1940, asamended (15 U.S.C. 88 80a-1 et seq.), such businesstrust may not be required to have
atrustee who isaresident of this state or who has a principal place of busnessin this sate if
notice that the business trust is or will become an investment company as referenced in this
sentenceisset forth in the certificate of trust of the busnesstrust and if and for so long as such
businesstrust shall have and maintain in this state:

(1) A registered office, which may, but need not be, aplace of businessin this state; and

(2) A registered agent for service of process on the business trust, which agent may be

aether an individual resdent in this state whose bus ness officeis identical with such
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busnesstrust's registered office, or adomestic corporation, or aforeign corporation
authorized to transact business in this state, having a business office identical with
such registered office.

Section 32. Any business trust maintaining a registered office and registered agent in this
state under section 30 of this Act may change the location of itsregistered officein thisstate to
any other place in this state, or may change the registered agent to any other person or
corporation, by filing an amendment to its certificate of trust in accordance with the applicable
provisions of this section. If a business trust which is an investment company registered as
aforesaild maintains a registered office and registered agent in this state, then the reference in
section 43 of this Act to the "name and the business address of at least one of the trustees
meeting the requirements of section 43 of thisAct" shall be deemed areference to the name and
the business address of the registered agent and registered office maintained under this section,
and the certificate of trust filed under this Act shall reflect such information in lieu of the
information otherwise required by section 43 of this Act.

Section 33. Service of process upon a registered agent maintained by a business trust
pursuant to section 31 of thisAct shall be aseffective asif served upon one of thetrustees of the
business trust pursuant to this Act.

Section 34. A trustee or registered agent of a business trust whose address, as set forth in
acertificate of trust pursuant to section 43 of this Act, has changed may change such addressin
the certificates of trust for all business trusts for which such trustee or registered agent is
appointed, to another addressin the State of South Dakota by paying afee asset forth in section
57 of this Act and filing with the secretary of state a certificate, executed by such trustee or
registered agent, setting forth the namesof all bus nesstrustsfor which suchtrusteeor registered

agent isappointed, and theaddressof such trustee or registered agent beforeit was changed, and
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further certifying as to the new address of such trustee or registered agent for each of the
businesstrustsrecited in the certificate. Upon thefiling of such certificate, the secretary of state
shall furnish to thetrustee or registered agent a certified copy of the same under hisor her hand
and seal of office, and thereafter, or until further change of address, as authorized by law, the
address of such trustee or registered agent in the State of South Dakota of each of the business
trusts recited in the certificate shall be located at the new address of the trustee or registered
agent thereof as given inthe certificate. A trustee or registered agent of a businesstrust whose
name, as set forth in a certificate of trust pursuant to section 43 of this Act, has changed may
change such name in the certificates of trust for all business trusts for which such trustee or
registered agent is appointed, to its new name by paying a fee as set forth in section 57 of this
Act and filing with the secretary of state a certificate, executed by such trustee or registered
agent, setting forth the names of al businesstrusts for which such trustee or registered agent is
appointed, the name of such trustee or registered agent before it was changed, and further
certifying as to the new name of such trustee or registered agent for each of the businesstrusts
recitedinthecertificate. Upon thefiling of such certificate and payment of suchfee, the secretary
of state shall furnishto thetrustee or registered agent a certified copy of the certificate under his
hand and seal of office. Filing acertificate under thissection shall be deemed to be an amendment
of the certificate of trust of each business trust affected thereby and no further action with
respect thereto to amend itscertificate of trust under section 43 of thisAct shall berequired. Any
trustee or registered agent filing a certificate under this section shall promptly, upon suchfiling,
deliver a copy of any such certificate to each business trust affected thereby.

Section 35. Except to the extent otherwise provided in the governing instrument of the
business trust, a business trust shall have perpetual existence, and a business trust may not be

terminated or revoked by abeneficial owner or other person except in accordancewith theterms
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of its governing instrument.

Section 36. Except to the extent otherwise provided in the governing instrument of a
bus nesstrust, the death, incapacity, dissolution, termination or bankruptcy of abeneficial owner
may not result in the termination or dissolution of a businesstrust.

Section 37. In the event that a business trust does not have perpetual existence, a busness
trust isdissolved and its affairs shall be wound up at the time or upon the happening of events
specified in the governing instrument.

Section 38. Upon dissolution of a business trust and until the filing of a certificate of
cancellation as provided in section 43 of this Act, the persons who, under the governing
instrument of the businesstrust, are responsible for winding up the businesstrust's affairs may,
in the name of and for and on behalf of the business trust, prosecute and defend suits, whether
civil, criminal, or adminigtrative, gradually settle and close the business trust business, dispose
of and convey the business trust property, discharge or make reasonable provision for the
busness trust liabilities and distribute to the beneficial owners any remaining assets of the
businesstrugt.

Section 39. A businesstrust which has dissolved shall pay or make reasonable provision to
pay al claims and obligations, including all contingent, conditional, or unmatured claims and
obligations, known to the business trust and all claims and obligations which are known to the
bus nesstrust but for which theidentity of the claimant isunknown. If there are sufficient assets,
such claimsand obligationsshall be paid infull and any such provision for payment shall be made
in full. If there are insufficient assets, such claims and obligations shall be paid or provided for
according to ther priority and, among claims and obligations of equal priority, ratably to the
extent of assets available therefor. Unless otherwise provided in the governing instrument of a

business trust, any remaining assets shall be distributed to the beneficial owners. Any person,
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including any trustee, who under the governing instrument of the businesstrust isrespons blefor
winding up abus nesstrust'saffairswho hascomplied with thissubsection shall not be personally
liable to the claimants of the dissolved business trust by reason of such person's actions in
winding up the business trust.

Section 40. Except to the extent otherwise provided in the governing instrument of the
business trust, a series established in accordance with this Act may be dissolved and its affairs
wound up without caus ng the dissolution of the businesstrust or any other seriesthereof. Unless
otherwise provided in the governing instrument of the business trust, the dissolution, winding
up, liquidation or termination of the business trust or any series thereof shall not affect the
limitation of liability with respect to a series established in accordance with this Act. A series
established in accordance with this Act isdissolved and its affairs shall be wound up at the time
or upon the happening of events specified in the governing instrument of the business trust.
Except to the extent otherwise provided in the governing instrument of a business trust, the
death, incapacity, dissolution, termination, or bankruptcy of a beneficial owner of such series
shall not result in the termination or dissolution of such series and such series may not be
terminated or revoked by a beneficial owner of such seriesor other person except in accordance
with the terms of the governing instrument of the business trust.

Section 41. Upon dissolution of a series of a business trust, the persons who under the
governing instrument of the businesstrust arerespons blefor winding up such seriesaffairsmay,
in the name of the businesstrust and for and on behalf of the businesstrust and such series, take
all actions with respect to the series as are permitted under section 38 of this Act and shall
provide for the claims and obligations of the series and distribute the assets of the series as
provided under section 39 of this Act. Any person, including any trustee, who under the

governing instrument is responsible for winding up such series affairs who has complied with
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section 39 of this Act is not personally liable to the claimants of the dissolved series by reason
of such person's actionsin winding up the series.

Section 42. Except to the extent otherwise provided in the governing instrument of a
business trust or in this section, the laws of this state pertaining to trusts are hereby made
applicable to business trusts. However, for purposes of any tax imposed by this state or any
instrumentality, agency or political subdivison of thisstate abusinesstrust shall be classified as
a corporation, an association, a partnership, atrust, or otherwise, as shall be determined under
the United StatesInternal Revenue Code of 1986, asamended, or under any successor provision.

Section 43. Every businesstrust shall file a certificate of trust in the Office of the Secretary
of State. The certificate of trust shall set forth:

(1) Thename of the busnesstrus;

(2) The name and the business address of at least one of the trustees meeting the

requirements of this Act;

(3) The future effective date or time (which shall be a date or time certain) of
effectiveness of the certificate if it is not to be effective upon the filing of the
certificate; and

(4)  Any other information the trustees determine to include therein.

A businesstrust isformed at thetime of thefiling of theinitial certificateof trust inthe Office
of the Secretary of State or at any later date or time specified inthe certificate of trust if, in either
case, there has been substantial compliance with the requirements of this section.

Section44. A certificate of trust may be amended by filing acertificate of amendment thereto
in the Office of the Secretary of State. The certificate of amendment shall set forth:

(1) Thename of the busnesstrus;

(2) Theamendment to the certificate; and
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(3) The future effective date or time (which shall be a date or time certain) of

effectiveness of the certificate if it is not to be effective upon the filing of the
certificate.

Except to the extent otherwise provided in the certificate of trust or in the governing
instrument of abusinesstrust, a certificate of trust may be amended at any time for any purpose
asthe trustees may determine. A trustee who becomes aware that any statement in a certificate
of trust was false when made or that any matter described has changed making the certificate
false in any material respect shall promptly file a certificate of amendment.

Section 45. A certificate of trust may be restated by integrating into a single instrument all
of the provisions of the certificate of trust which are then in effect and operative as a result of
there having been theretofore filed one or more certificates of amendment pursuant to section
44 of this Act, and the certificate of trust may be amended or further amended by the filing of
arestated certificate of trust. Therestated certificate of trust shall be specifically designated as
such in its heading and shall set forth:

(1) The present name of the businesstrust, and if it has been changed, the name under

which the business trust was originally formed,

(2) Thedateof filing of the original certificate of trust with the secretary of state;

(3 Theinformationrequiredto beincluded pursuant to subsection (a) of thissection; and

(4)  Any other information the trustees determine to include therein.

A certificate of trust may be restated at any time for any purpose as the trustees may
determine. A trustee who becomes awarethat any statement in arestated certificate of trust was
false when made or that any matter described has changed making the restated certificate false
in any material respect shall promptly file acertificate of amendment or arestated certificate of

trust.
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Section 46. A certificate of trust shall be cancelled upon the compl etion of winding up of the
businesstrust and itstermination. A certificate of cancellation shall be filed in the Office of the
Secretary of State and set forth:

(1) Thename of the businesstrus;

(2) Thedateof filing of its certificate of trust;

(3) Thefutureeffectivedate or time (which shall be adate or timecertain) of cancellation

if it isnot to be effective upon the filing of the certificate; and

(4)  Any other information the trustee determines to include therein.

Section 47. Whenever any certificate authorized to be filed with the Office of the Secretary
of State under this section has been so filed and is an inaccurate record of the action therein
referredto or wasdefectively or erroneoudy executed, such certificatemay becorrected by filing
with the Office of the Secretary of State a certificate of correction of such certificate. The
certificate of correction shall specify theinaccuracy or defect to be corrected, shall set forth the
portion of the certificatein corrected form and shall be executed and filed asrequired by thisAct.
In lieu of filing a certificate of correction, the certificate may be corrected by filing with the
Office of the Secretary of State a corrected certificate which shall be executed and filed in
accordance with thissection. The corrected certificate shall be specifically designated assuchin
its heading, shall specify the inaccuracy or defect to be corrected and shall set forth the entire
certificatein corrected form. Thecorrected certificate shall be effective asof thedatetheorigina
certificate was filed, except asto those persons who are substantially and adversely affected by
the corrections, and asto those personsthe corrected certificate shall be effectivefrom thefiling
date.

Section 48. If any certificate filed in accordance with thisAct providesfor afuture effective

date or time and if the transaction isterminated or amended to change the future effective date
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or time prior to the future effective date or time, the certificate shall be terminated or amended

by the filing, prior to the future effective date or time set forth in such original certificate, of a

certificate of termination or amendment of the original certificate, executed and filed in

accordance with this section, which shall identify the origina certificate which has been

terminated or amended and shall state that the original certificate has been terminated or

amended.

Section 49. Each certificate required by this section to befiled in the Office of the Secretary

of State shall be executed in the following manner:

(1)

(2)

3)

(4)

A certificate of trust or a certificate of converson must be signed by all of the
trustees,

A certificate of amendment, a certificate of correction, acertificate of termination or
amendment, and a restated certificate of trust must be signed by at least one of the
trustees,

A certificate of cancellation must be signed by al of the trustees or as otherwise
provided in the governing instrument of the business trust; and

If abusinesstrust is filing a certificate of merger or consolidation or certificate of
termination or amendment of amerger or consolidation, the certificate of merger or
consolidation or certificate of termination or amendment of amerger or consolidation
must be signed by al of the trustees or as otherwise provided in the governing
ingrument of the business trust, or if the certificate of merger or consolidation or
certificate of termination or amendment of amerger or consolidation isbeing filed by
another business entity, the certificate of merger or consolidation or certificate of
termination or amendment of a merger or consolidation must be signed by a person

authorized to execute such instrument on behalf of such other business entity.
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Section 50. Unlessotherwise provided in the governing instrument, any person may sgn any
certificate or amendment thereof or enter into agoverning insrument or amendment thereof by
any agent, including any attorney-in-fact. Anauthorization, including apower of attorney, tosign
any certificate or amendment thereof or to enter into a governing instrument or amendment
thereof need not bein writing, need not be sworn to, verified, or acknowledged and need not be
filed in the Office of the Secretary of State, but if in writing, shall be retained by the business
trust or atrustee or other person authorized to manage the business and affairs of the busness
trust.

Section 51. The execution of a certificate by a trustee congtitutes an oath or affirmation,
under the penalties of perjury, that, to the best of the trustee's knowledge and belief, the facts
Stated therein are true.

Section 52. Any certificate authorized to be filed with the Office of the Secretary of State
under thissection (or any judicial decree of amendment or cancellation) shall beddivered to the
Office of the Secretary of State for filing. A person who executes a certificate as an agent or
fiduciary need not exhibit evidence of the person's authority asaprerequisiteto filing. Unlessthe
secretary of statefindsthat any certificate does not conform to law, upon receipt of al filing fees
required by law the secretary of state shall:

(1)  Certify that the certificate (or any judicial decree of amendment or cancellation) has
been filed in the secretary of state's office by endorsing upon the filed certificate (or
judicial decree) theword, filed, and the date and hour of thefiling. Thisendorsement
is conclusive of the date and time of itsfiling in the absence of actual fraud;

(2) Fleandindex the endorsed certificate (or judicial decree); and

(3) Prepareand returnto the person who filed it or the person’ s representative a copy of

thefiled certificate (or judicial decree), smilarly endorsed, and shall certify such copy



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

-23- SB 81
asatrue copy of thefiled certificate (or judicial decree).

Section 53. Upon the filing of a certificate of trust inthe Office of the Secretary of State, or
upon the future effective date or time of a certificate of trust as provided for therein, the
certificate of trust shall be effective. Upon the filing of a certificate of amendment (or judicial
decree of amendment), certificate of correction, corrected certificate, or restated certificate in
the Office of the Secretary of State, or upon the future effective date or time of a certificate of
amendment (or judicial decree of amendment) or restated certificate asprovided for therein, the
certificate of trust shall be amended or restated as set forth therein. Upon the filing of a
certificate of cancellation (or ajudicial decreethereof) or acertificate of merger or consolidation
which acts as a certificate of cancellation in the Office of the Secretary of State, or upon the
future effective date or time of a certificate of cancellation (or a judicial decree thereof) or a
certificate of merger or consolidation which acts asa certificate of cancellation, as provided for
therein, the certificate of trust shall be canceled. Upon the filing of a certificate of termination
or amendment, the original certificate identified in the certificate of termination or amendment
ghall be terminated or amended, as the case may be.

Section 54. Any fee set forth in section 57 of this Act shall be paid at the request of the
secretary of state or at the time of the filing of a certificate of trust, a certificate of amendment,
a certificate of correction, a corrected certificate, a certificate of termination or amendment, a
certificate of cancellation, a certificate of merger or consolidation, or a restated certificate.

Section 55. Any signature on any certificate authorized to befiled with the secretary of state
under any provision of thissection may beafacamile, aconformed signatureor an el ectronically
transmitted signature. Any such certificate may be filed by telecopy, fax, or Smilar eectronic
transmission. However, the secretary of state need not accept such filing if such certificate is

illegible or otherwise unsuitable for processing.
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Section 56. Thefact that a certificate of trust ison filein the Office of the Secretary of State

isnoticethat the entity formed in connection with thefiling of the certificate of trust isabusiness

trust formed under the laws of the state and isnotice of all other facts set forth therein which are

required to be set forth in a certificate of trust by section 43 of this Act and is notice of the

limitation on liability of a series of a business trust which is permitted to be set forth in a

certificate of trudt.

Section 57. No documentsrequired to befiled under this section becomes effective until the

applicable fee required by this section is paid. The secretary of state may promulgate rules,

pursuant to chapter 1-26, relating to the actual fee to be charged for the use of this state

cong stent with this section:

(1)

(2)

3)

(4)

(5)

Upon the receipt for filing of an application for reservation of name, and application
for renewal of reservation, or noticeof transfer or cancellation of reservation pursuant
to this Act, a fee not to exceed fifty dollars;

Upon the receipt for filing of a certificate of trust, a certificate of amendment, a
certificate of cancellation or a certificate of merger or consolidation, a certificate of
correction, a corrected certificate, a certificate of termination or amendment or a
restated certificate, a fee not to exceed one hundred dollars;

For certifying copies of any paper on file as provided for by this section, afee not to
exceed ten dollars for each copy certified;

For issuing further copiesof instruments on file, whether certified or not, afeenot to
exceed one dollar per page; and

Upon the receipt for filing of a certificate under this Act, a fee not to exceed fifty

dollars.

In addition to such fees, there may be collected by and paid to the secretary of state the
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following:

(1) For all services described above that are requested to be completed within the same

day asthe day of the request, an additional fee not to exceed two hundred dollars, and

(2)  For al services described above that are requested to be completed within atwenty-

four-hour period from the time of the request, an additional fee not to exceed one
hundred dollars.

Section 58. Thename of each businesstrust asset forth initscertificate of trust shall be such
asto digtinguish it upon the records of the Office of the Secretary of State from the name of any
corporation, limited partnership, businesstrust, or limited liability company reserved, registered,
formed, or organized under the laws of this state or qualified to do business or registered asa
foreign corporation, foreign limited partnership, foreign businesstrugt, or foreign limitedliability
company inthisstate. However, abusinesstrust may register under any namewhich isnot such
asto digtinguish it upon the records of the Office of the Secretary of State from the name of any
domestic or foreign corporation, limited partnership, businesstrust, or limited liability company
reserved, registered, formed, or organized under the laws of this state with the written consent
of the other corporation, limited partnership, busnesstrust, or limited liability company, which
written consent shall be filed with the secretary of state.

Section 59. The name of each businesstrust asset forth inits certificate of trust may contain
the name of a beneficial owner, a trustee or any other person.

Section 60. The name of each busness trust, as set forth in its certificate of trust, may
contain the following words: company, association, club, foundation, fund, institute, society,
union, syndicate, limited or trust (or abbreviations of like import).

Section 61. Theexclusveright to the use of aname may bereserved by any personintending

to form a business trust and to adopt that name or any business trust registered in this state
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which proposes to change its name.

Section 62. Thereservation of a specified name shall be made by filing with the secretary of
state an application, executed by the applicant, together with aduplicate copy, which may either
beasigned or conformed copy, specifying the nameto be reserved and the name and address of
the applicant. If the secretary of state findsthat the nameisavailablefor use by abusinesstrust,
the secretary shall reserve the name for the exclusive use of the applicant for a period of one
hundred twenty days. Once having so reserved aname, the same applicant may againreservethe
same name for successive one hundred twenty-day periods. Theright to the exclusve use of a
reserved name may be transferred to any other person by filing in the Office of the Secretary of
State a notice of the transfer, executed by the applicant for whom the name was reserved,
together with aduplicate copy, which may be either asigned or conformed copy, specifying the
nameto betransferred and the name and address of thetransferee. Thereservation of aspecified
name may be cancelled by filing with the secretary of state anotice of cancellation, executed by
the applicant or transferee, together with a duplicate copy, which may be either a signed or
conformed copy, specifying the name reservation to be cancelled and the name and address of
the applicant or transferee. Any duplicate copy filed with the secretary of state, as required by
thissection, shall be returned by the secretary of state to the person who filedit or that person’s
representative with a notation thereon of the action taken with respect to the original copy
thereof by the secretary of state.

Section 63. Any fee set forth in section 57 of this Act shall be paid at the time of theinitial
reservation of any name, at thetime of the renewal of any such reservation and at the time of the
filing of a notice of the transfer or cancellation of any such reservation.

Section 64. Pursuant to an agreement of merger or consolidation, abusinesstrust may merge

or consolidate with or into one or more business trusts or other business entities formed or
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organized or existing under the laws of the state or any other state or the United States or any
foreign country or other foreign jurisdiction, with such businesstrust or other businessentity as
the agreement shall provide being the surviving or resulting business trust or other business
entity. Unless otherwise provided in the governing instrument of a business trust, a merger or
consolidation shall be approved by each businesstrust whichisto merge or consolidate by al of
the trustees and the beneficial owners of such business trust. In connection with a merger or
consolidation hereunder, rights or securitiesof, or interestsin, abusinesstrust or other business
entity which is a congtituent party to the merger or consolidation may be exchanged for or
converted into cash, property, rights, or securities of, or interestsin, the surviving or resulting
busnesstrust or other businessentity or, in addition to or inlieu thereof, may be exchanged for
or converted into cash, property, rights, or securitiesof, or interestsin, abusinesstrust or other
bus ness entity which is not the surviving or resulting business trust or other business entity in
the merger or consolidation. Notwithstanding prior approval, an agreement of merger or
consolidation may be terminated or amended pursuant to a provision for such termination or
amendment contained in the agreement of merger or consolidation.

Section 65. If abusinesstrust ismerging or consolidating, thebusinesstrust or other business
entity surviving or resulting in or from the merger or consolidation shall file a certificate of
merger or consolidation in the Office of the Secretary of State. The certificate of merger or
consolidation shall state:

(1) Thenameand jurisdiction of formation or organization of each of the businesstrust

or other business entities which isto merge or consolidate;

(2) That an agreement of merger or consolidation has been approved and executed by

each of thebusinesstrustsor other businessentitieswhichisto merge or consolidate;

(3) Thename of the surviving or resulting business trust or other business entity;
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The future effective date or time (which shall be adate or time certain) of the merger
or consolidation if it isnot to be effective upon the filing of the certificate of merger
or consolidation;
That the executed agreement of merger or consolidation is on file at the principal
place of business of the surviving or resulting businesstrust or other business entity,
and shall state the address thereof;
That a copy of the agreement of merger or consolidation will be furnished by the
surviving or resulting business trust or other business entity, on request and without
cogt, to any beneficial owner of any business trust or any person holding an interest
in any other business entity which isto merge or consolidate; and
If the surviving or resulting entity is not a business trust or other business entity
formed or organized or existing under the laws of the State of South Dakota, a
statement that such surviving or resulting other business entity agreesthat it may be
served with processin the state in any action, suit, or proceeding for the enforcement
of any obligation of any business trust which isto merge or consolidate, irrevocably
appointing the secretary of state asitsagent to accept service of processin any such
action, suit, or proceeding and specifying theaddressto which acopy of such process
shall be mailed to it by the secretary of state. In the event of service upon the
secretary of state, the plaintiff in any such action, suit, or proceeding shall furnishthe
secretary of state with the address specified in the certificate of merger or
consolidation provided for in this section and any other address which the plaintiff
may el ect to furnish, together with copies of such process asrequired by the secretary
of state, and the secretary of state shall notify such surviving or resulting other

business entity thereof at al such addresses furnished by the plaintiff by letter,
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certified mail, return recel pt requested. Such letter shall enclose acopy of the process
and any other papers served upon the secretary of state. The plaintiff shall, in the
event of such service, serve process and any other papers in duplicate, to notify the
secretary of state that service is being made pursuant to this section, and to pay the
secretary of statethe sum of fifty dollarsfor use of the state, which sum shall be taxed
aspart of the costsin the proceeding, if the plaintiff prevailstherein. The secretary of
state shall maintain an alphabetical record of any such process setting forth the name
of the plaintiff and defendant, thetitle, docket number, and nature of the proceedings
inwhich process has been served upon the secretary, the return date thereof, and the
day and hour when the service was made. The secretary of state need not retain such
information for a period longer than five years from the secretary's receipt of the
service of process.

Section 66. Any failureto file a certificate of merger or consolidation in connection with a
merger or consolidation which was effective prior to July 1, 2001, does not affect the validity
or effectiveness of any such merger or consolidation.

Section 67. Unless a future effective date or time is provided in a certificate of merger or
consolidation, in which event a merger or consolidation shall be effective at any such future
effective date or time, a merger or consolidation shall be effective upon the filing in the Office
of the Secretary of State of a certificate of merger or consolidation.

Section 68. A certificate of merger or consolidation shall act as a certificate of cancellation
for abusinesstrust which isnot the surviving or resulting entity in the merger or consolidation.

Section 69. Notwithstanding anything to the contrary contained in the governing instrument
of abusnesstrust, agoverning insrument of a businesstrust containing a specific referenceto

this Act may providethat an agreement of merger or consolidation approved in accordance with
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section 64 of this Act may:

(1) Effect any amendment to the governing instrument of the business trust; or

(2)  Effect the adoption of a new governing instrument of the business trut if it is the

surviving or resulting businesstrust in the merger or consolidation.

Any amendment to the governing instrument of a business trust or adoption of a new
governing instrument of the business trust made pursuant to the foregoing sentence shall be
effective at the effective time or date of the merger or consolidation. The provisons of this
section may not be construed to limit the accomplishment of amerger or consolidation or of any
of the mattersreferred to herein by any other means provided for inthe governing instrument of
a busness trust or other agreement or as otherwise permitted by law, including that the
governing instrument of any constituent businesstrust to the merger or consolidation (including
abusnesstrust formed for the purpose of consummating amerger or consolidation) shall bethe
governing instrument of the surviving or resulting business trust.

Section 70. When any merger or consolidation has become effective under this Act, for all
purposes of the laws of the state, dl of therights, privileges, and powers of each of the business
trusts and other business entities that have merged or consolidated, and all property, redl,
personal, and mixed, and al debts due to any of such businesstrusts and other business entities,
aswdl as dl other things and causes of action belonging to each of such business trusts and
other business entities, shall be vested in the surviving or resulting business trust or other
bus ness entity, and shall thereafter be the property of the surviving or resulting business trust
or other businessentity asthey were of each of the businesstrustsand other businessentitiesthat
have merged or consolidated. Thetitleto any real property vested by deed or otherwise, under
the laws of the state, in any of such businesstrusts and other business entities, may not revert or

be in any way impaired by reason of this Act; but all rights of creditors and all liens upon any
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property of any of such businesstrustsand other busnessentities shall be preserved unimpaired,
and all debts, liabilitiesand duties of each of the such businesstrusts and other business entities
that have merged or consolidated shall thenceforth attach to the surviving or resulting business
trust or other business entity, and may be enforced againgt it to the same extent as if the debts,
liabilities, and duties had been incurred or contracted by it.

Section 71. A governing instrument or an agreement of merger or consolidation may provide
that contractual appraisal rights with respect to a beneficial interest or another interest in a
businesstrust shall be availablefor any classor group of beneficial ownersor beneficial interests
in connection with any amendment of a governing instrument, any merger or consolidation in
which the busnesstrust isa constituent party to the merger or consolidation or the saleof al or
substantially all of the business trust's assets.

Section 72. A beneficial owner may bring an action in the circuit court in the right of a
businesstrust to recover ajudgment initsfavor if trustees with authority to do so have refused
to bring the action or if an effort to cause those trustees to bring the action is not likely to
succeed.

Section 73. In a derivative action, the plaintiff must be a beneficial owner at the time of
bringing the action and:

(1) Atthetime of the transaction of which the plaintiff complains; or

(2) Paintiff'sstatusasabeneficial owner had devol ved upon plaintiff by operation of law

or pursuant to the terms of the governing instrument of the business trust from a
person who was a beneficial owner at the time of the transaction.

Section 74. In aderivative action, the complaint shall set forth with particularity the effort,
if any, of the plaintiff to secure initiation of the action by the trustees, or the reasons for not

making the effort.
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Section 75. If aderivative action issuccessful, in whole or in part, or if anything isreceived
by abusnesstrust asaresult of ajudgment, compromise, or settlement of any such action, the
court may award the plaintiff reasonable expenses, including reasonable attorney's fees. If
anything is so received by the plaintiff, the court shall make such award of plaintiff's expenses
payable out of those proceeds and direct plaintiff to remit to the business trust the remainder
thereof, and if those proceeds are insufficient to reimburse plaintiff's reasonable expenses, the
court may direct that any such award of plaintiff's expenses or a portion thereof be paid by the
businesstrust.

Section 76. A beneficial owner's right to bring a derivative action may be subject to such
additional standards and restrictions, if any, as are set forth in the governing instrument of the
business trugt, including, without limitation, the requirement that beneficial owners owning a
specified beneficial interest in the businesstrust join in the bringing of the derivative action.

Section 77. Subject to such standardsand restrictions, if any, asare set forth inthe governing
instrument of a business trugt, a business trust may indemnify and hold harmless any trustee or
beneficial owner or other person from and againgt any and all claims and demands whatsoever.

Section 78. The absence of a provison for indemnity in the governing instrument of a
business trust may not be construed to deprive any trustee or beneficial owner or other person
of any right to indemnity which isotherwise available to such person under the laws of thisstate.

Section 79. Except to the extent otherwise provided in the governing instrument of a
business trust, a business trust may acquire, by purchase, redemption, or otherwise, any
beneficial interest in the businesstrust held by a beneficial owner of the business trust. Except
to theextent otherwise provided inthe governing instrument of abusinesstrust, any suchinterest
s0 acquired by a businesstrust shall be deemed canceled.

Section 80. Except to the extent otherwise provided in the governing instrument of a
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busnesstrust, each beneficial owner of abusinesstrust hastheright, subject to such reasonable
standards (including standards governing what information and documents are to be furnished
at what time and | ocation and at whose expense) as may be established by the trustees, to obtain
from the businesstrust from time to time upon reasonable demand for any purpose reasonably
related to the beneficial owner'sinterest as a beneficial owner of the business trust:

(1) A copy of the governing instrument and certificate of trust and all amendments
thereto, together with copiesof any written powersof attorney pursuant to which the
governing instrument and any certificate and any amendments thereto have been
executed,

(2) A current list of the name and last known business, resdence, or mailing address of
each beneficial owner and trustee;

(3 Information regarding the business and financial condition of the business trust; and

(4)  Other information regarding the affairs of the busnesstrust asisjust and reasonable.

Section 81. Except to the extent otherwise provided in the governing instrument of a
business trust, each trustee may examine all the information described in section 80 of this Act
for any purpose reasonably related to the trustee's position as a trustee.

Section 82. Except to the extent otherwise provided in the governing instrument of a
businesstrug, the trustees of abusinesstrust may keep confidential from the beneficial owners,
for such period of time as the trustees deem reasonable, any information that the trustees
reasonably believe to be in the nature of trade secrets or other information, the disclosure of
which the trustees in good faith believe is not in the best interest of the business trust or could
damage the business trust or its business or which the business trust is required by law or by
agreement with a third party to keep confidential.

Section 83. A business trust may maintain its records in other than a written form if such
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form is capable of conversion into a written form within a reasonable time.

Any demand by a beneficial owner or trustee under section 80 of this Act shall beinwriting

and shall state the purpose of such demand.

Section 84. Any other business entity formed or organized or existing under the laws of the

State of South Dakota or any other state or the United States or any foreign country or other

foreign jurisdiction may convert to abusinesstrust by complying with section 89 of thisAct and

filing in the Office of the Secretary of State in accordance with this Act:

(1)

(2)

A certificate of conversion to businesstrust that has been executed by the trusteesin
accordance with this Act; and
A certificate of trust that complieswith thisAct and hasbeen executed by the trustees

in accordance with this Act.

Section 85. The certificate of conversion to business trust shall state:

(1)

(2)

3)

(4)

The date on which and jurisdiction where the other bus ness entity wasfirst formed
or organized or otherwise came into being and, if it has changed, its jurisdiction
immediately prior to its conversion to a busnesstrust;

The name of the other business entity immediately prior to thefiling of the certificate
of conversion to business trust;

Thename of the businesstrust asset forth inits certificate of trust filed in accordance
with section 84 of this Act; and

The future effective date or time (which shall be a date or time certain) of the
conversion to a business trust if it is not to be effective upon the filing of the

certificate of conversion to business trust and the certificate of trust.

Section 86. Upon the filing in the Office of the Secretary of State of the certificate of

conversion to businesstrust and the certificate of trust or upon the future effective date or time
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of the certificate of conversion to business trust and the certificate of trust, the other business
entity shall be converted into abusnesstrust and the businesstrust shall thereafter be subject to
all of the provisionsof thisAct, except that notwithstanding section 43 of thisAct, the existence
of the businesstrust shall be deemed to have commenced on the date the other business entity
commenced its existence in the jurisdiction in which the other business entity was first formed
or organized or otherwise came into being.

Section 87. The conversion of any other business entity into a business trust may not be
deemed to affect any obligations or liabilities of the other business entity incurred prior to its
conversion to a business trust, or the personal liability of any person incurred prior to such
conversion.

Section 88. When any conversion has become effective under this Act, for all purposes of
the laws of the State of South Dakota, al of the rights, privileges, and powers of the other
business entity that has converted, and all property, real, personal, and mixed, and al debts due
to such other business entity, aswell as all other things and causes of action belonging to such
other businessentity, shall remain vested inthe businesstrust to which such other bus nessentity
has converted and shall be the property of such business trust. The title to any real property
vested by deed or otherwise in such other business entity may not revert or be in any way
impaired by reason of thisAct; but al rights of creditorsand al liensupon any property of such
other business entity shall be preserved unimpaired, and all debts, liabilities, and duties of the
other busnessentity that hasconverted shall remain attached to the businesstrust to which such
other business entity has converted, and may be enforced againg it to the same extent asif said
debts, liahilities, and duties had been incurred or contracted by it in its capacity as a busness
trust. Therights, privileges, powers, and interestsinproperty of the other busnessentity, aswell

as the debts, liabilities, and duties of the other business entity, may not be deemed as a
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conseguence of the conversion, to have beentransferred to thebus nesstrust to which such other
business entity has converted for any purpose of the laws of the State of South Dakota.

Section 89. Unlessotherwise agreed, or asrequired under applicablenon-South Dakotalaw,
the converting other business entity isnot required to wind up its affairs or pay itsliabilitiesand
digtribute its assets, and the conversion may not be deemed to congtitute a dissolution of such
other business entity and shall constitute a continuation of the existence of the converting other
bus nessentity intheform of abusinesstrust. When the other bus nessentity hasbeen converted
to a businesstrust pursuant to this Act, the business trust shall, for al purposes of the laws of
the State of South Dakota, be deemed to be the same entity as the converting other business
entity.

Section 90. Prior to filing a certificate of conversion to busnesstrust with the Office of the
Secretary of State, the conversion shall beapproved inthemanner provided for by the document,
instrument, agreement, or other writing, asthe case may be, governing the internal affairsof the
other business entity and the conduct of its business or by applicable law, as appropriate, and a
governing instrument shall be approved by the same authorization required to approve the
conversion.

Section 91. The provisions of this Act may not be construed to limit the accomplishment of
achange in the law governing, or the domicile of, an other business entity to the State of South
Dakota by any other means provided for in an agreement governing the internal affairs of the
other business entity or as otherwise permitted by law, including by the amendment of an
agreement governing the internal affairs of the other business entity.

Section 92. In connection with a conversion pursuant to this Act, rights or securities of, or
interests in, the other business entity which is to be converted to a business trust may be

exchanged for or converted into cash, property, rights, or securities of, or interests in, such



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

-37- SB 81
busnesstrust or, inaddition to or inlieu thereof, may be exchanged for or converted into cash,
property, rights, or securities of, or interestsin, another businesstrust or other business entity.

Section 93. A business trust may convert to an other business entity formed or organized
under the laws of the State of South Dakota, upon the authorization of such conversion in
accordance with this section. If the governing instrument specifies the manner of authorizing a
conversion of the businesstrust, the conversion shall be authorized as specified inthe governing
instrument. If the governing instrument does not specify the manner of authorizing aconversion
of the businesstrust and doesnot prohibit aconversion of the businesstrust, the conversion shall
be authorized in the same manner as is specified in the governing instrument for authorizing a
merger or consolidation that involvesthe businesstrust asa constituent party to the merger or
consolidation. If the governing instrument does not specify the manner of authorizing a
conversion of the busnesstrust or amerger or consolidation that involves the busnesstrust as
aconstituent party and does not prohibit a conversion of the busnesstrugt, the conversion shall
be authorized by the approval by al of the beneficial owners and al of the trustees. When the
conversion of a business trust has become effective, the business trust shall file a certificate of
cancellation inthe Office of the Secretary of Stateinaccordancewith thisAct. Unlessotherwise
agreed, the conversion of abusinesstrust to an other businessentity pursuant to thissection shall
not require such business trust to wind up its affairs under sections 35 to 41, inclusive, of this
Act or pay itsliabilities and distribute its assets under sections 35 to 41, inclusive, of this Act.
In connection with a conversion of a business trust to an other business entity pursuant to this
section, rightsor securitiesof, or interestsin, the businesstrust which isto be converted may be
exchanged for or converted into cash, property, rights, or securitiesof, or interestsin the other
business entity into which the business trust is being converted or, in addition to or in lieu

thereof, may be exchanged for or converted into cash, property, rights, or securities of, or
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interestsin, any other business entity.

Section 94. All provisons of this section may be altered from time to time or repealed and
all rights of business trusts, trustees, beneficial owners, and other persons are subject to this
reservation.

Section 95. The rule that statutes in derogation of the common law are to be drictly
construed shall have no application to this section.

Itisthe policy of this section to give maximum effect to the principle of freedom of contract
and to the enforceability of governing instruments.

Section 96. Sections 1 to 95, inclusive, of this Act may be cited as the South Dakota
Business Trust Act.

Section 97. Thelawsof the state, territory, possession, or other jurisdiction or country under
which a foreign business trust is organized govern its organization and internal affairs and the
liability of its beneficial owners and trustees. A foreign business trust may not be denied
registration by reason of any difference between those laws and the laws of the state.

Section 98. Before doing businessin the state, aforeign businesstrust shall register with the
secretary of state. In order to register, a foreign business trust shall submit to the secretary of
date:

() A copy executed by a trustee or other authorized person of an application for

registration as a foreign business trust, setting forth:

(@ Thenameof the foreign businesstrust and, if different, the name under which
it proposesto register and do businessin the state;

(b)  Thedtate, territory, possession, or other jurisdiction or country where formed,
the date of its formation and a statement from a trustee or other authorized

person that, as of the date of filing, the foreign businesstrust validly exists as
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a businesstrust under the laws of the jurisdiction of its formation;

(c)  The nature of the business or purposes to be conducted or promoted in the
sate;

(d) Theaddressof theregistered office and the name and address of theregistered
agent for service of process required to be maintained by sections 101 to 105,
inclusive, of this Act;

(e) A statement that the secretary of state is appointed the agent of the trust for
service of process under the circumstances set forth in section 113 of thisAct;
and

(f)  Thedateonwhichtheforeign busnesstrust first did, or intendsto do, business
in the state.

(2) A feeasset forth in section 118 of this Act shall be paid.

Section 99. No person may be deemed to be doing businessin the state solely by reason of

being a trustee or abeneficial owner of aforeign businesstrust.

Section 100. If the secretary of state finds that an application for registration conforms to

law and all requisite fees have been paid, the secretary of state shall:

(1) Certify that theapplication hasbeenfiled inthe secretary of state's office by endorsing
upon the original application theword, Filed, and the date and hour of thefiling. This
endorsement is conclusive of the date and time of its filing in the absence of actual
fraud,

(2) Fileand index the endorsed application.

The secretary of state shall prepare and return to the person who filed the application or the

person's representative a copy of the original signed application, smilarly endorsed, and shall

certify such copy as atrue copy of the original sgned application.



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

-40 - SB 81

Section 101. A foreign businesstrust may register with the secretary of state under any name
(whether or not it isthenameunder whichitisregistered inthejurisdiction of itsformation) that
could beregistered by adomestic busnesstrust. However, aforeign businesstrust may register
under any name which is not such as to distinguish it upon the records in the Office of the
Secretary of State from the name of any domestic or foreign corporation, businesstrust, limited
liability company, or limited partnership reserved, registered, or organized under the laws of the
state with the written consent of the other corporation, businesstrust, limited liability company,
or limited partnership, which written consent shall be filed with the secretary of state.

Section 102. Each foreign business trust shall have and maintain in the state:

(1) A registered office which may but need not be a place of itsbusinessin the state; and

(2) A registered agent for service of process on the foreign business trust, which agent

may be either anindividual resident of the state whose business officeisidentical with
theforeign busnesstrust’ sregistered office, or adomestic corporation, or adomestic
limited partnership, or a businesstrust, or a domestic limited liability company, or a
foreign corporation, or aforeign limited partnership, or aforeign busnesstrust, or a
foreign limited liability company authorized to do business in the state having a
business office identical with such registered office, which is generally open during
normal business hours to accept service of process and otherwise perform the
functions of a registered agent.

Section 103. A registered agent may changethe address of theregistered office of theforeign
business trust for which he or she isregistered agent to another addressin the state by paying
afee as st forth in section 118 of this Act and filing with the secretary of state a certificate,
executed by such registered agent, setting forth the names of al the foreign business trusts

represented by such registered agent, and the address at which such registered agent has
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maintained the registered office for each of such foreign business trusts, and further certifying
to the new address to which each such registered office will be changed on a given day, and at
which new address such registered agent will thereafter maintain the registered office for each
of the foreign business trusts recited in the certificate. Upon the filing of such certificate, the
secretary of state shall furnish to the registered agent a certified copy of the same under the
secretary of state's hand and seal of office, and thereafter, or until further change of address, as
authorized by law, the registered office in the state of each of the foreign businesstrustsrecited
in the certificate shall be located at the new address of the registered agent thereof as givenin
the certificate. In the event of a change of name of any person acting as a registered agent of a
foreign business trust, such registered agent shall file with the secretary of state a certificate,
executed by such registered agent, setting forth the new name of such registered agent, the name
of such registered agent before it was changed, the names of al the foreign business trusts
represented by such registered agent, and the address at which such registered agent has
maintained the registered office for each of such foreign business trusts, and shall pay afee as
set forth in section 118 of this Act. Upon thefiling of such certificate, the secretary of state shall
furnishto theregistered agent acertified copy of the sameunder the secretary of state's hand and
seal of office. Filing a certificate under this section shall be deemed to be an amendment of the
application of each foreign businesstrust affected thereby and each foreign business trust need
not take any further action with respect thereto, to amend its application under section 106 of
this Act. Any registered agent filing a certificate under this section shall promptly, upon such
filing, deliver a copy of any such certificate to each foreign business trust affected thereby.
Section 104. The registered agent of one or more foreign business trusts may resign and
appoint a successor registered agent by paying a fee as set forth in section 118 of this Act and

filing a certificate with the secretary of state, stating that it resigns and the name and address of
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the successor registered agent. There shall be attached to such certificate a statement executed
by each affected foreign businesstrust ratifying and approving such change of registered agent.
Upon suchfiling, the successor registered agent shall becometheregistered agent of suchforeign
bus nesstrust ashasratified and approved such substitution and the successor registered agent's
address, as stated in such certificate, shall become the address of each such foreign business
trust'sregistered officeinthe state. The secretary of state shall furnishto the successor registered
agent a certified copy of the certificate of resignation. Filing of such certificate of resignation
shall be deemed to be an amendment of the application of each foreign business trust affected
thereby and each such foreign business trust need not take any further action with respect
thereto, to amend its application under section 106 of this Act.

Section 105. Theregistered agent of aforeign busnesstrust may resign without appointing
a successor registered agent by paying a fee as set forth in section 118 of this Act and filing a
certificate with the secretary of state stating that it resigns as registered agent for the foreign
busness trust identified in the certificate, but such resignation shall not become effective until
one hundred twenty days after the certificate isfiled. There shall be attached to such certificate
an affidavit of such registered agent, if an individual, or of the president, a vice president or the
secretary thereof if acorporation, that at least thirty days prior to and on or about the date of the
filing of the certificate, notices were sent by certified or registered mail to the foreign business
trusts for which such registered agent is resigning as registered agent, at the principal office
thereof within or outsidethe state, if known to such registered agent or, if not, to thelast known
addressof the attorney or other individual at whose request such registered agent was appointed
for such foreign business trust, of the resignation of such registered agent. After receipt of the
notice of the resignation of its registered agent, the foreign business trust for which such

registered agent was acting shall obtain and designate a new registered agent, to take the place
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of the registered agent so resigning. If such foreign business trust fails to obtain and designate
anew registered agent as aforesaid prior to the expiration of the period of one hundred twenty
daysafter thefiling by the registered agent of the certificate of resignation, such foreign business
trust may not be permitted to do businessin the state and its registration shall be deemed to be
canceled. After the resignation of the registered agent has become effective as provided in this
section and if no new registered agent has been obtained and designated in the time and manner
aforesaid, service of legal process againgt the foreign business trust for which the resigned
registered agent had been acting shall thereafter be upon the secretary of stateinaccordancewith
section 115 of thisAct.

Section 106. If any statement in the application for registration of aforeign business trust
was false when made or any arrangements or other facts described have changed, making the
application false in any respect, the foreign businesstrust shall prompitly filein the Office of the
Secretary of State acertificate, executed by atrustee or other authorized person, correcting such
statement, together with a fee as set forth in section 118 of this Act.

Section 107. A foreign businesstrust may cancel its registration by filing with the secretary
of state a certificate of cancellation, executed by atrustee or other authorized person, together
with afee as set forth in section 118 of thisAct. A cancellation does not terminate the authority
of the secretary of state to accept service of process on the foreign business trust with respect
to causes of action arising out of the doing of businessin the sate.

Section 108. A foreign businesstrust doing businessin the state may not maintain any action,
auit, or proceeding inthe state until it hasregistered inthe state, and has paid to the state al fees
and penalties for the years or parts thereof, during which it did business in the state without
having registered.

Section 109. The failure of a foreign business trust to register in the state does not:
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(1) Impair the validity of any contract or act of the foreign businesstrust;

(2) Impair the right of any other party to the contract to maintain any action, suit, or

proceeding on the contract; or

(3) Preventtheforeignbusnesstrust from defending any action, suit or proceeding inany

court of the state.

Section 110. A beneficial owner or a trustee of a foreign business trust is not liable for the
obligations of the foreign business trust solely by reason of the business trust's having done
businessin the state without registration.

Section 111. Thecircuit court shall have jurisdiction to enjoin any foreign businesstrugt, or
any agent thereof, from doing any businessin the state if such foreign business trust has failed
to register under this section or if such foreign business trust has secured a certificate of the
secretary of state on the basis of false or mideading representations. The attorney general shall,
upon the attorney general's own motion or upon the relation of proper parties, proceed for this
purpose by complaint in any county in which such foreign business trust is doing or has done
business.

Section 112. Section 51 of thisAct isalso applicableto foreign businesstrustsasif they were
domestic business trusts.

Section 113. Service of legal process upon any foreign business trust shall be made by
ddlivering a copy personally to any trustee of the foreign business trust in the state or the
registered agent of the foreign business trust in the state, or by leaving it at the dwelling house
or usual place of abodeinthe state of any such trustee or registered agent (if theregistered agent
be an individual), or at the registered office or other place of busness of the foreign business
trust inthe state. If the registered agent be a corporation, service of process upon it assuch may

be made by serving, in the state, a copy thereof on the president, vice president, secretary,
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assgtant secretary, or any director of the corporate registered agent. Service by copy left at the
dwelling house or usual place of abode of any trustee or registered agent, or at the registered
office or other place of business of the foreign business trust in the state, to be effective, must
be delivered thereat at least Sx days before the return date of the process, and in the presence
of an adult person, and the officer serving the process shall distinctly state the manner of service
in the officer's return thereto. Process returnable forthwith must be delivered personally to the
trustee or registered agent.

Section 114. In case the officer whose duty it is to serve legal process cannot by due
diligence serve the processin any manner provided for by section 113 of this Act, the process
againg the foreign business trust may be served upon the secretary of state, and such service
ghall be as effectual for al intents and purposes as if made in any of the ways provided for in
section 113 of this Act. In the event service is effected through the secretary of state in
accordance with this section, the secretary of state shall forthwith notify the foreign business
trust by letter, certified mail, return receipt requested, directed to the foreign business trust at
its lagt registered office. Such letter shall enclose a copy of the process and any other papers
served on the secretary of state pursuant to this section. The plaintiff shall, in the event of such
service, serve process and any other papersin duplicate, notify the secretary of state that service
is being effected pursuant to this section, and to pay to the secretary of state the sum of fifty
dollarsfor the use of the state, which sum shall be taxed as a part of the costsin the proceeding
if the plaintiff shall prevail therein. The secretary of state shall maintain an alphabetical record
of any such service setting forth the name of the plaintiff and defendant, thetitle, docket number,
and nature of the proceeding in which process has been served upon the secretary of state, the
fact that service has been effected pursuant to this section, the return date thereof and the day

and hour when the service was made. The secretary of state need not retain such information for
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aperiod longer than five years from receipt of the service of process.

Section 115. Any foreign business trust which does business in the state without having
registered under thisAct shall bedeemed to havethereby appointed and constituted the secretary
of state its agent for the acceptance of legal processin any civil action, suit, or proceeding
againg it inany state or federal court inthe state arising or growing out of any businessdone by
it within the state. The doing of business in the state by such foreign business trust shall be a
sgnification of the agreement of such foreign business trust that any such process when so
served shall be of the same legal force and validity asif served upon an authorized manager or
agent personally within the state.

Section 116. Whenever the words, doing business, the doing of business, or business done
inthis state, by any such foreign businesstrust are used in this section, they mean the course or
practice of carrying on any business activitiesin the state.

Section 117. In the event of service upon the secretary of state, the secretary of state shall
forthwith notify the foreign business trust thereof by letter, certified mail, return receipt
requested, directed to theforeign businesstrust at the addressfurnished to the secretary of state
by the plaintiff in such action, suit, or proceeding. Such letter shall enclose acopy of the process
and any other papers served upon the secretary of state. The plaintiff shall, in the event of such
service, serve processand any other papersin duplicate, notify the secretary of state that service
is being made pursuant to this section, and pay to the secretary of state the sum of fifty dollars
for the use of the state, which sum shall be taxed as part of the costs in the proceeding, if the
plaintiff shall prevail therein. The secretary of state shall maintain an alphabetical record of any
such process setting forth the name of the plaintiff and defendant, thetitle, docket number, and
nature of the proceeding inwhich process hasbeen served upon the secretary of state, thereturn

date thereof, and the day and hour when the service was made. The secretary of state need not
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retain such information for aperiod longer than five yearsfrom receipt of the service of process.

Section 118. No document required to be filed under this Act shall be effective until the
applicable fee required by thissection ispaid. The following fees shall be paid to and collected
by the secretary of state for the use of the state:

(1) Upon receipt for filing of an application for registration asaforeign busnesstrust, a

certificate, or a certificate of cancellation, a fee not to exceed fifty dollars; and

(2) Upontherecept for filing of a certificate, a fee not to exceed fifty dollars.

Section 119. This Act appliesto all business trusts of the type described in this Act now
exigting or hereafter created and all such business trusts existing on July 1, 2001, desiring to
continue operations must have registered under the provisions of this Act by filing in the office
of the secretary of state a declaration of trust and paying a fee of fifty dollars prior to
September 30, 2001.

Section 120. No person may transact or conduct any business, within this state, under any
business trust without first complying with the provisions and requirements of this Act. A
violation of this section isa Class 1 misdemeanor.

Section 121. Sections 97 to 120, inclusve, of this Act, may be cited as the South Dakota
Foreign Business Trust Act.

Section 122. That chapter 47-14 be repeal ed.



