State of South Dakota

SEVENTY-SEVENTH SESSION
LEGISLATIVE ASSEMBLY, 2002
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SENATEBILL NO. 174

Introduced by: Senators Moore, Dennert, Hagen, Hutmacher, and Koetzle and
Representatives Burg, Hanson (Gary), Olson (Md), and Sigdestad

FOR AN ACT ENTITLED, An Act to create a Board of Corrections, to give rule-making

authority, and to abolish the Corrections Commission.
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKOTA:

Section 1. The Board of Corrections shall consst of five members appointed by the
Governor, by and with the consent of the Senate. Not all members may belong to the same
political party. One member of the board shall be a doctor of medicine, and one member of the
board shall be a veteran. The term of office of the appointed members of the board shall be six
years and until their successors are appointed and qualified. The regular term of each board
member shall be from and after the tenth day of January immediately preceding the appointment
and the expiration of all terms shall occur on the tenth day of January of each odd-numbered
year. All appointmentsfor thefull term shall be made beforethefirst day of February of the odd-
numbered year. No officer of any state institution under control of such board is digible to
membership on such board.

Section 2. Before entering upon the discharge of duties, each member of the Board of

Corrections shall take and subscribe the congtitutional official oath or affirmation.
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Section 3. Any vacancy inthe membership of such board shall befilled by the Governor, and
the appointeesto fill vacanciesshall hold until the next session of the L egid ature succeeding their
appointment, at which time their term of office as a vacancy appointees shall cease and
appointments be made to fill the vacancies for the unexpired portion of the term, if any.

Section 4. The Board of Corrections may employ an executive director, chosen on the basis
of demonstrated businessand administrative ability, who shall serve as secretary, and adviser to
the board, and to whom the board shall delegate such authority and duties as may promote the
most efficient and economical administration in the institutions under the board's control.

Section 5. All meetings of such Board of Corrections shall be public. A mgority of the
members constitutes a quorum.

Section 6. Thepenal ingtitutionsof the state cong sting of the State Penitentiary, MikeDurfee
State Prison, South Dakota Women's Prison, Custer Y outh Correctional Facility, Custer female
program facilities, State Training School, and the Juvenile Prison shall be under the charge and
control of the Board of Corrections.

Section 7. That § 1-15-1.3 be repealed.

Section 8. That § 1-15-1.4 be amended to read as follows:

1-15-1.4. The Department of Corrections, under the direction and control of the secretary

Board of Corrections, shall govern th
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parole services, the Board of Pardons and Paroles and such other agenciesasmay be created by
statute, executive order, and administrative action and placed under the Bepartment Board of

Corrections.

Section 9. That § 1-15-1.5 be repealed.

Section 10. That 8§ 1-15-1.8 be amended to read as follows:

1-15-1.8. Unlessincons stent with other provisionsof thischapter, al rules, regulations, and
standards of the agenciesin 8 1-15-1.4 that are in effect on July 1, 989 2002, shall continue
with full force and effect until they are specifically altered, amended, or revoked in the manner
provided by law, unless the statutory authority for such rulesis superseded by this chapter.

Section 11. That 8§ 1-15-1.10 be amended to read as follows:

1-15-1.10. Therights, privileges, and duties of the holders of bonds and other obligations
issued, and of the parties to contracts, leases, indentures, and other transactions entered into,
before July 1, 4989 2002, by the state or by any agency, officer, or employee thereof, and
covenants and agreements as set forth therein, remain in effect, and none of those rights,
privileges, duties, covenants, or agreementsisimpaired or diminished by abolition of an agency
in this chapter. The Bepartment Board of Corrections replaces the Board-of-Chartttes-and
Department of Correctionsfor the agenciesin 8 1-15-1.4 and succeeds to its rights and |eases,
indentures, and other transactions.

Section 12. That 8 1-15-1.11 be amended to read as follows:

1-15-1.11. Nojudicial or administrativesuit, action, or other proceeding lawfully commenced
before July 1, $989 2002, by or against any agency or any officer of the state, in his official

capacity or in relation to the discharge of his officia duties, may abate or be affected by the
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reason of the taking effect of any reorganization under the provisons of thischapter. The court
may allow the suit, action, or other proceeding to be maintained by or against the successor of
any agency or any officer affected by this chapter.

Section 13. That 8§ 1-15-1.12 be amended to read as follows:

1-15-1.12. The secretary Board of Corrections may grant the warden of any adult
correctional facility the same duties, responsibilities, and authority granted to the warden of the

dtate penitentiary by state law for inmates at facilities under the warden's control.

Section 14. That § 1-15-1.13 be repeal ed.
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Section 15. That 8§ 1-15-1.14 be amended to read as follows;

1-15-1.14. TheBoard of Corrections€ommisson established in§+15-113 section 1 of this

Act shall undertake a continuing study of criminal sanctions in South Dakota. The study shall
include a review of current felonies, felony sentences, sentencing options and practices. The
commission shall recommend a range of sanctioning options and a plan for itsimplementation
and annually report its findings and recommendations to the Legidature, Governor, and Chief
Justice of the Supreme Court.

Section 16. That 8§ 1-15-10 be amended to read as follows:

1-15-10. TheBepartment Board of Corrections may make contractsfor service, theerection
of buildings, the purchaseand | ease of lands, materials, and suppliesneeded, except such supplies
asare under the supervison of the Bureau of Adminigtration as prescribed by chapter 5-23; and
in carrying out such contracts may expend money, exact and collect penalties, and purchase,
lease, and sell property within the limitations of the state and national laws.

Section 17. That § 1-15-10.1 be amended to read as follows:

1-15-10.1. The Bepartment Board of Corrections may enter into contracts with the proper
authorities of other states or the federal government, to provide for the support, maintenance,
care, and treatment of other persons subject to or recelving ingtitutional treatment in any such
other state or federal government, in the appropriate ingtitution in South Dakota under the

control and jurisdiction of the department. Any person resding in any ingtitution under the
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provisions of this section is subject to return to the sending state or federal government at the
discretion of the head of the ingtitution in which such person is residing.

Section 18. That § 1-15-10.2 be amended to read as follows:

1-15-10.2. Theexpensesfor such support, maintenance, care, and treatment as agreed upon
may not be less than an amount required to compensate the State of South Dakota for the total
cost thereof to the state. Such compensation when received shall be deposited with the state
treasurer and credited to the funds of the ingtitution affected, asdirected by the seeretary Board
of Corrections and shall be expended for the same purposes and in the same manner as other
funds credited to such institution are expended.

Section 19. That 8§ 1-15-10.3 be amended to read as follows:

1-15-10.3. The Bepartment Board of Corrections may transfer any person who isaresdent
at any ingtitution under its control to another state or to the federal government for like
ingitutional care, and contract with the proper authorities of such other state or federal
government for the support, maintenance, care, and treatment in the appropriate ingtitution in
such state or of the federal government.

The expense for such support, maintenance, care, and treatment asagreed upon shall be paid
out of funds available to the department and paid out on vouchers approved by the secretary of
corrections, or in such case as agreed upon by the receiving state or federal government, may
be reembursed by the trading of like resdents on a day for day basis.

Section 20. That 8§ 1-15-10.4 be amended to read as follows:

1-15-10.4. TheBepartment Board of Correctionsmay contract with thefederal government,
through any of itsauthorized departments, boards, commissions, or agenciesfor the admission,
treatment, care, custody, or attendance of those personswho arethe responsbility of the federal

government or residentsof South Dakota, or committed from South Dakota. The contracts shall



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

-7- SB 174
specify that thefederal government shall compensatethe State of South Dakotafor thetotal cost
to the state for the treatment, care, custody, or attendance of the persons.

Section 21. That § 1-15-11 be amended to read as follows:

1-15-11. TheBepartment Board of Corrections may bring suit inthe proper court initsown
name, to enforce any contract made by it and any suit relating to such property, or to the care,
custody, control, management, or improvement thereof, and the attorney general shall prosecute
any such suit upon the request of the seeretary Board of Corrections. Any money collected upon
any judgment obtai ned under the provisionsof this section shall be paid into the treasury for the
benefit of the penal ingtitutions and credited to the proper fund or funds. This section and
§ 1-15-10 confer upon the Bepartment Board of Correctionsall powerswhich are necessary to
the proper legal management of the correctional institutions placed under its control, and the
property belonging to the same.

Section 22. That § 1-15-12 be amended to read as follows:

1-15-12. No supplies of any kind may be purchased for state ingtitutionsfrom any officer or
employee of any state ingtitution, or from any firm or corporation in which such officer or
employee may be interested;-aneHt. It is unlawful for the state auditor to allow any bills to any
such officer, employee, or corporation or firminwhich they may be interested, for any supplies
of any kind or character for any state ingtitution.

Section 23. That § 1-15-13 be amended to read as follows:

1-15-13. The Bepartment Board of Corrections may, subject to chapter 4-8B, accept and
control on behalf of the ingtitutions of this state under its supervision:

(1) Anyfederal funds, grants-in-aid, subventions, or other financial aidsthat may bemade

availableto suchingtitutionsfor grants, program expanson, establishing institutes or

ingtructional centers, or any other program made available to them;
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(2) Any federal funds which may become available for equipment, personnel or

administrativesalaries, educational services, buildings, building repairsand additions,
or any other ingtitutional program, improvement, or expansion.

The state treasurer shall receive such sums as may be allotted to the Department of
Corrections for ingitutions under its jurisdiction, for any purpose, from the United States
government. Such donations and allotments shall be placed in a special fund available to the
ingtitution designated.

The state auditor shall draw warrants upon the gpecial fund heretrprovided for upon
presentation of vouchers duly approved by the secretary of corrections.

Section 24. That § 1-15-14 be amended to read as follows:

1-15-14. The Bepartment Board of Corrections may condemn private property for public
use. Theterm, private property, includesthat portion of any street, alley, or other public highway
along both sides of whichthelandisowned by the state. If the Bepartment Board of Corrections
consdersit necessary to condemn any private property for the purpose of erecting or repairing
any building or buildings or extending grounds and premises of any of the correctional
ingtitutions of the state of which it has control, the seeretary Board of Corrections shall declare
such condemnation necessary, stating the purposes and extent thereof, and communicate the
same to the attorney general, and thereupon proceedings for such condemnation shall be had,
in the name of the state as plaintiff, as provided in chapter 21-35.

Section 25. That § 1-15-16 be amended to read as follows:

1-15-16. The Bepartment Board of Corrections may expend from any appropriation of
money for the construction of any public building that may lawfully be constructed under its
supervision, or from any appropriation madefor such purposes, sufficient fundsto purchase and

secure such protection from loss by fire during the erection of such building as may be proper
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in the judgment of the secretary of corrections.

Section 26. That 8 1-15-16.1 be amended to read as follows:

1-15-16.1. The Bepartment Board of Corrections may move, dismantle, destroy, or sdl
temporary buildingsor structures asthe seeretary board may determineto beinthe best interests
of the State of South Dakota, in order to make better use of the area, or because of extensive
maintenance and repair costs, or because of fire safety hazards. However, such structures shall
be evaluated by the Bureau of Administration and a determination made that it would not be
economically feasble to repair, remodel, or redesign the structures for other use.

Recelpts from the sale of such structures shall be deposited in the state general fund.

Section 27. That § 1-15-17 be amended to read as follows:

1-15-17. TheBepartment Board of Correctionsmay expend any moneysappropriated by the
Legidature for maintenance, repair, remodeling, modernization, and replacement projects by
using ingtitutional personnel and inmates as may be determined by the secretary to be feasible.

Section 28. That § 1-15-18 be amended to read as follows:

1-15-18. The secretary Board of Corrections shall prescribe the management of such
ingtitutions, and such manner of keeping the accounts thereof so that all property belonging to
the state can be readily ascertained at any time from the books and accounts thereof, and shall
provide a method of identification of al property beonging to the state in any of such
ingtitutions.

Section 29. That 8§ 1-15-20 be amended to read as follows:

1-15-20. The Bepartment Board of Correctionsat any timemay promulgate rules, pursuant
to chapter 1-26, concerning:

(1) Public contact with inmates through telephone and mail services and vists,

(2) Inmate release date calculations,
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(3) Standardsfor parole supervison and parolee conduct;

(4) Federal and out-of-state inmates housed in state correctional facilities; and

(5) Inmate accounts.

The department board may prescribe departmental policies and procedures for the
management of its ingtitutions and agencies, including inmate disciplinary matters. Inmate
disciplinary mattersconsist of al mattersrelating to individual inmate behavior andto al matters
relating to the maintenance of order, control, and safety within any ingtitution under the
supervision of the Bepartment Board of Corrections.

Section 30. That § 1-15-23 be amended to read as follows:

1-15-23. The seeretary Board of Corrections may inquireinto and examine the condition of
theingtitutionsunder the department'scontrol, financially or otherwise; inquireand examineinto
their methods of instruction and government and management of their inmates, the official
conduct of al officers and employees of the same, the condition of the buildings, grounds, and
other property connected therewith, and into all other matters pertaining to their usefulnessand
good management. For these purposes the secretary shall have free access to the grounds,
buildings, and all books and papers relating to such ingtitutions, and all personsin any manner
connected with the same shall give such information and afford such facilitiesfor ingpection as
the secretary may require, and any neglect or refusal on the part of any officer, employee, or
person connected with such ingtitutions to comply with the requirements of this section shall be
aufficient cause for Hts removal. The secretary board may administer oaths and examine any
person in relation to any matter connected with the inquiries authorized by this chapter.

Section 31. That § 1-15-24 be amended to read as follows:

1-15-24. If, inthe opinion of the secretary Board of Corrections, any matter inregardto the

management of any ingtitution under the department's control, or any matter in regard to any
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inmate of any such ingtitution, requires legal investigation or action of any kind, notice thereof

may be given by the seeretary Board of Corrections to the attorney general, who shall make

inquiry and take such proceedings in the premises as he may deem necessary and proper, and

shall report his action and the results thereof to the secretary without delay.

Section 32. That 8§ 1-15-30 be amended to read as follows:

1-15-30. The state advisory group shall be responsible for the following:

(1)

(2)

3)

(4)

(5)

(6)

(7)

In conjunction with the seeretary-of-the- Bepartment Board of Corrections, establish

policy on how the formula grants program of the act isto be administered in South
Dakota;

Approve the state plan, and any modifications thereto, required by 223(a) of the act
prior to submission to the Office of Juvenile Justice and Delinquency Prevention;
Submit annual recommendations to the Governor and Legidature concerning the
functions of the advisory group and the status of the state's compliance with the act;
Approveor disapprovegrant applicationsand other funding requestssubmittedto the
Department of Corrections under 88 1-15-27 to 1-15-31, inclusive, and assist with
monitoring grants and other fund awards,

Assi st theBepartment Board of Correctionsin monitoring the state'scompliancewith
the act;

Contact and seek regular input from juveniles currently under the jurisdiction of the
juvenile justice system; and

Perform other such activities as determined by the secretary of the Department of

Corrections or the Board of Corrections.

Section 33. That § 1-15-32 be amended to read as follows:

1-15-32. If atreaty in effect between the United States and a foreign country provides for
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thetransfer or exchange of convicted offendersto the country of whichthe offendersarecitizens
or nationals, the Governor may, on behalf of the state and subject to the terms of the treaty,
authorize the seeretary Board of Correctionsto consent to thetransfer or exchange of offenders
under the jurisdiction of the Department of Corrections and take any other action necessary to
initiate the participation of this state in the treaty.

Section 34. That § 1-15-34 be amended to read as follows:

1-15-34. trtheevent If a county failsto transport an inmate as required in 88 1-15-33 to
1-15-35, inclusive, the county may be billed for the cost of the transport and is responsible for
the payment thereof.

Section 35. That § 1-15-35 be amended to read as follows:

1-15-35. tnthe-event If the Department of Corrections fails to transport an inmate as
required in 88 1-15-33 to 1-15-35, the department may bebilled for the cost of the transport and

isresponsible for the payment thereof.



