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SENATE ENGROSSED NO. SB 174 - 021192003

Introduced by: Senators Sutton (Dan), Diedrich (Larry), Moore, and Olson (Ed) and
Representatives Juhnke, Bartling, Olson (Mel), and Peterson (Bill)

FOR AN ACT ENTITLED, An Act to establish a comprehens ve health association to provide
health insurance coverage to digible persons.
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKOTA:

Section 1. Terms used in this Act mean:

(1) "Association," the comprehensive health association established by section 2 of this
Act;

(2) "Association policy," any individua or group policy issued by the association that
provides the coverage specified in this Act;

(3) "Carrier,” any person that provides health insurance in the state, including an
insurance company, aprepaid hospital or medical service plan, a health maintenance
organi zation, a multiple employer welfare arrangement, a carrier providing excess or
stop loss coverageto aself funded employer, and any other entity providing a plan of
health insurance or health benefits subject to state insurance regulation. The term,
carrier, does not include health insurance for coverages that are not health benefit
plans issued by insurance companies, prepaid hospital or medical service plans, or
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-2- SB 174
health maintenance organizations. Theterm, carrier, includes any health benefit plan
issued through an association or trust. The term, health benefit plan, as used in this
Act isas defined in subdivison 58-17-66(9);

(4) "Director," the director of the Division of Insurance;

(5 "Headlth carefacility,” any health care facility licensed pursuant to chapter 34-12;

(6) "Healthinsurance" asdefined in § 58-9-3;

(7)  "Insured,” any individual who is provided qualified comprehensive health insurance
under an association policy, which may include dependents and other covered
persons,

(8) "Medicaid," the federal-state assistance program established under Title X1X of the
Social Security Act;

(99 "Medicare," thefederal government health insurance program established under Title
XVIII of the Social Security Act;

(10) "Policy," any contract, policy, or plan of health insurance;

(11) "Policy year," any consecutive twelve-month period during which a policy provides
or obligates the carrier to provide health insurance.

Section 2. Thereisestablished anonprofit corporation known asthe Comprehensive Health
Insurance Association, which shall assure that health insurance, as provided for in thisAct, is
made available to each digible South Dakota resdent who applies to the association for
coverage. Any carrier providing health insurance or health care servicesin South Dakota shall
be a member of the association. The association shall operate under a plan of operation
established and approved pursuant to this Act and shall exerciseits powers through a board of
directors established pursuant to this Act.

Section 3. Theboard of directors of the association shall consist of nineindividuaswho are
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representativeof categoriesof membersof theassociation, health care providers, consumerswho
have purchased or are likdy to purchase coverage from the association, insurance producers,
amall employers, and the director, who shall be anonvoting ex-officio member. Intheinitial and
ineach successor board, threemembersshall berepresentative of and elected by qualified writers
of group health insurance, two members shall be representative of and elected by qualified
writers of individual health insurance, one member shall be representative of the health care
provider community and shall be appointed by the director, one member shall be representative
of consumers covered through the high risk pool and shall be appointed by the director, one
member shall be a representative of insurance producers and shall be appointed by the director,
and one member shall be a representative of amall employers and shall be appointed by the
director. There shall be no more than one member representing any one qualified writer or its
affiliate.

Members of the board may be reimbursed from the moneys of the association for expenses
incurred by them asmembers, but may not be otherwi se compensated by the association for their
services.

Section 4. The board shall submit to the director a proposed plan of operation for the
association and any amendments necessary or suitable to assure the fair, reasonable, and
equitable adminigtration of the association. If the board fails to submit a proposed plan of
operation within one hundred eighty days after the appointment of the board of directors, or if
at any later time the board fails to submit suitable amendments to the plan, the director shall
proceed with the rule-making process asrequired by thissection. The plan of operation, whether
based upon a proposal from the board or the director, shall be established by rules promul gated
pursuant to chapter 1-26 and shall consder whether the proposed plan of operation is suitable

to assure the fair, reasonable, and equitable administration of the association, and provides for
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the sharing of association losses, if any, on an equitable and proportionate basis among the

member carriers. In addition to other requirements, the plan of operation shall providefor all of

the following:

() Thehandling and accounting of assets and moneys of the association;

(2)  Theamount and method of reimbursing members of the board,;

(3 Regular timesand places for meetings of the board of directors;

(4) Recordsto bekept of dl financial transactions, and the annual fiscal reporting to the
director;

(5) Procedures for selecting the board of directors and submitting the selections to the
director for approval;

(6) Procedures for assessing the members in proportion to the number of persons they
cover through primary, excess, and stop lossinsurance in this state;

(7)  Theperiodic advertisng of the general availability of health insurance coverage from
the association,

(8) Additional provisonsnecessary or proper for the execution of the powersand duties

of the association.

Section 5. The plan of operation may provide that the powers and duties of the association

may be delegated. A delegation under this section takes effect only upon the approval of both

the board of directors and the director. The director may not approve a delegation unless the

protectionsaffordedto theinsuredsaresubstantially equivalent to or greater than those provided

under this Act.

Section 6. The association hasthe general powers and authority enumerated by thisAct and

executed in accordance with the plan of operation approved by the director. The association has

the general powersand authority granted under the laws of thisstateto carrierslicensed to issue
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health insurance. In addition, the association may do any of the following:

(1)
(2)

3)
(4)

(5)

(6)

(7)

(8)

(9)

(10)

(11)

Enter into contracts as necessary or proper to carry out this Act;

Sue or be sued, including taking any legal action necessary or proper for recovery of
any assessments for, on behalf of, or against participating carriers,

Borrow money to effectuate the purposes of this Act;

Take legal action necessary to avoid the payment of improper claims againg the
association or the coverage provided by or through the association;

Egablish or utilize a medical review committee to determine the reasonably
appropriate level and extent of health care services in each instance;
Establishappropriaterates, scalesof rates, rate classifi cations, and rating adjustments,
which rates may not be unreasonable in relation to the coverage provided and the
reasonabl e operations expenses of the association;

Pool risks among members,

| ssue association policieson anindemnity, network, or provision of service bassand
may design, utilize, contract, or otherwise arrange for the delivery of cost effective
health care services, including establishing or contracting with preferred provider
organizations, health maintenance organi zations, and other limited network provider
arrangements in providing the coverage required by this Act;

Administer separate pools, separate accounts, or other plans or arrangements
cons dered appropriate for separate members or groups of members;

Operate and adminiser any combination of plans, pools, or other mechanisms
considered appropriate to best accomplish the fair and equitable operation of the
association;

Appoint from among members appropriate legal, actuarial, and other committees as
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necessary to provide technical assstance in the operation of the association, policy,
and other contract design, and any other functions within the authority of the
association,

Hire independent consultants as necessary;

Includeinits policiesaprovision providing for subrogation rights by the association
in a case in which the association pays expenses on behalf of an individual who is
injured or suffers a disease under circumstances creating a liability upon another
person to pay damagesto the extent of the expenses paid by the association, but only
to the extent the damages exceed the policy deductible and coinsurance amounts paid
by the insured. The association may waiveits subrogation rightsif it determines that
the exercise of the rights would be impractical, uneconomical, or would create a

hardship on the insured.

Section 7. The board of directors shall select a plan administrator based on criteria

established by the board which shall include:

(1)

(2)

3)

(4)

(5)

The plan adminigtrator's proven ability to handle health insurance coverage to
individuals,

Theefficiency and timeliness of the plan administrator'sclaim processing procedures,
An egtimate of total charges for administering the plan;

The plan administrator's ability to apply effective cost containment programs and
procedures and to administer the plan in a cost efficient manner; and

Thefinancial condition and stability of the plan adminigtrator.

Section 8. The plan administrator shall serve for a period specified in the contract between

the plan and the plan administrator subject to removal for cause and subject to any terms,

conditions, and limitations of the contract between the plan and the plan administrator. At least
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oneyear prior to the expiration of each period of service by aplan administrator, the board shall
invitedigibleentities, including the current plan administrator to submit bidsto serve asthe plan
adminigtrator. Selection of the plan administrator for the succeeding period shall bemadeat |east
sx months prior to the end of the current period. The plan administrator shall perform such
functions relating to the plan as may be assigned to it, including:

(1) Determination of digibility;

(20 Payment of claims,

(3) Edablishment of apremium billing procedurefor collection of premium from persons

covered under the plan; and

(4)  Other necessary functions to assure timely payment of benefits to covered persons

under the plan.

The plan adminigtrator shall submit regular reportsto the board regarding the operation of
the plan. The frequency, content, and form of the report shall be specified in the contract
between the board and the plan administrator. Following the close of each calendar year, the plan
administrator shall determine net written and earned premiums, the expense of administration,
and the paid and incurred losses for the year and report this information to the board and the
divison on aform prescribed by the director. The plan administrator shall be paid as provided
in the contract between the plan and the plan administrator.

Section 9. Ratesfor coveragesissued by the association may not be unreasonablein relation
to thebenefitsprovided, therisk experience, and the reasonabl e expenses of providing coverage.
Case characterigtics as allowed pursuant to 8§ 58-17-74 may be used in establishing rates for
thoseinsured through the association. Ratesshall takeinto consideration the extramorbidity and
adminigtration expenses, if any, for risks insured in the association. The rates for a given

classfication for those that qualify for coverage pursuant to 8 58-17-85 or whose coverage
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immediately prior to coverage through the association was a policy issued pursuant to 8 58-17-
85 may not be more than one hundred fifty percent of the average in-force premium or payment
rate for that classification charged by the three carriers with the largest individual health
insurance premium or payment volume in the state during the preceding calendar year. In
determining the averagerate of the threelargest individual health carriers, theratesor payments
charged by the carriers shall be actuarially adjusted to determine the rate or payment that would
have been charged for benefits smilar to those issued by the association.

Section 10. Following the close of each calendar year, the board shall determine the net
premiums and payments, the expenses of administration, and the incurred losses of the
association for the year. The board shall certify the amount of any net loss for the preceding
calendar year. In sharing losses, the board may abate or defer in any part the assessment of a
member, if, in the opinion of the board, payment of the assessment would endanger the ability
of the member to fulfill its contractual obligations. The board may also provide for an initial or
interim assessment against members of the association if necessary to assure the financial
capability of the association to meet the incurred or estimated claims expenses or operating
expenses of the association until the next calendar year iscompleted. Net gains shall be held at
interest to offset future losses or allocated to reduce future premiums.

Assessment of health carriersand excessor stop loss carriers shall be based upon the number
of personsthey cover through primary, excess, and stop lossinsurancein this state and shall be
asfollows.

(1) For the purposes of this section, the term, participating carrier, includes al carriers

as defined in section 1 of this Act;

(2) Inadditionto the powers enumerated in thisAct, the board, on behalf and under the

direction of the director may assess participating carriers in accordance with the
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provisons of this section, and make advance interim assessments as may be
reasonable and necessary for the association's organizational and interim operating
expenses,

Following the close of each fiscal year, the administrator shall determine the net
premiums(premiumsl essreasonabl eadmini strativeexpenseallowances), theexpenses
of adminigtration, and theincurred lossesfor the year, taking into account investment
incomeand other appropriate gainsand losses. Thedeficit incurred by the association
shall be recouped by assessments apportioned under this section by the board among
participating carriers and from other sources as may be allowed under law;

Each participating carrier's assessment shall be determined by multiplying the total
assessment of al participating carriers asdetermined in subdivison (2) by afraction,
the numerator of which equals the number of individualsin this state covered under
health insurance policies, including by way of excess or stop loss coverage, by each
participating carrier, and the denominator of which equals the total number of all
individualsin this state covered under health insurance policies, including by way of
excessor stop losscoverage, by all participating carriers, al determined asof the end
of the prior calendar year;

The board shal make reasonable efforts designed to ensure that each insured
individual iscounted only once with respect to any assessment. For that purpose, the
board shall require each participating carrier that obtainsexcessor stop lossinsurance
to include in its count of insured individuals al individuals whose coverage is
reinsured, including by way of excess or stop loss coverage, in whole or part. The
board shall allow a participating carrier who is an excess or stop loss carrier to

exclude from its number of insured individualsthose who have been counted by the
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primary carrier or by the primary reinsurer or primary excess or stop loss carrier for
the purpose of determining its assessment under this section;

Each participating carrier's assessment shall be determined by the board based on
annual statements and other reports deemed to be necessary by the board and filed by
the participating carrier with the board. The board may use any reasonable method of
estimating the number of insureds of a participating carrier if the specific number is
unknown. With respect to participating carriersthat are excess or stop loss carriers,
the board may use any reasonablemethod of estimating the number of personsinsured
by each reinsurer or excess or stop loss carrier;

A participating carrier may petition the director for an abatement or deferment of all
or part of an assessment imposed by the board. The director may abate or defer, in
whole or in part, the assessment if, in the opinion of the director, payment of the
assessment would endanger the ability of the participating carrier to fulfill its
contractual obligations. If an assessment againgt a participating carrier is abated or
deferred inwholeor in part, the amount by which the assessment isabated or deferred
may be assessed againg the other participating carriersin a manner consistent with
the basisfor assessments set forth in this section. The participating carrier receiving
such abatement or deferment shall remain liable to the association for the deficiency

for four years.

Any available federal funding for the establishment or operation of the association shall be
used to the extent possible prior to making any assessment of participating carriers. Assessments
made of any carrier shall be allowed asacredit on the premium tax return of that carrier, up to

the following maximum amounts:

For the period July 1, 2005, to June 30, 2006, fifteen percent of any assessments paid
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by the carrier during calendar year 2004,

(2)  For the period July 1, 2006, to June 30, 2007, thirty percent of any assessments paid
by the carrier during calendar year 2005;

(3) Fortheperiod July 1, 2007, to June 30, 2008, and for each subsequent twelve-month
period, fifty percent of any assessments paid by the carrier during the prior calendar
year.

No credit on premium taxes may be taken by any carrier prior to July 1, 2005.

Section 11. The association shall conduct periodic audits to assure the general accuracy of
the financial data submitted to the association, and the association shall have an annual audit of
its operations made by an independent certified public accountant.

Section 12. The association and the board are subject to examination by the director. Not
later than April thirtieth of each year, the board of directors shall submit to the director a
financial report for the preceding calendar year in aform approved by the director.

Section 13. Any policy formissued by the association shall befiled with and approved by the
director beforeits use.

Section 14. The association is exempt from payment of al fees and all taxes levied by this
state or any of its political subdivisions.

Section 15. If the association policy contains a network feature, the negotiated fee will be
the limit of the amount paid and the provider shall be subject to subdivison 58-17C-14(2) for
any amounts due from the individual insured. The benefits to be contained in the association
policy shall be established by the board and be subject to the approval of the director. The
association policy shall be designed to provide comprehensive coverage cons stent with major
medical coveragecurrently being offered intheindividual healthinsurancemarket. Thecoverage

and benefits for association policies may not be altered by any other state law without specific
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reference to this Act indicating a legidative intent to add or delete from the coverage provided
pursuant to this Act.

Section 16. Except as otherwise provided in this Act, a person is not eigible for an
association policy if the person, on the effective date of coverage, hasor will have coverage as
an insured or covered dependent under any insurance plan that has coverage equivalent to an
association policy; is digible for benefits under chapter 28-6 at the time of application; has
terminated coverage provided by the association within the past twelve months; is an inmate of
any publicingtitution or isdigiblefor public programsfor which medical careisprovided; or has
hisor her premiumspaid for or reimbursed under any government sponsored program or by any
government agency or health careprovider, except asan otherwisequalifying full-timeemployee,
or dependent thereof, of a government agency or health care provider. Coverage under an
association policy isinexcessof, and may not duplicate, coverage under any other form of health
insurance, employee/employer welfare plan, medical coverage under any homeowner's or
motorized vehicle insurance, no-fault automobile, service or payment received under the laws
of any national, state, or local government, or CHAMPUS. Thissection does not apply to those
persons meeting provisions pursuant to chapter 28-13.

Association coverage terminates for any person on the date that if such circumstance had
been present at the time of application, the person would have been indigible for association
coverage. Association coverage may also be terminated for nonpayment of premiums.

Section 17. An association policy shall provide that coverage of a dependent unmarried
person terminates when the person becomes nineteen years of age or, if the person is enrolled
full time in an accredited educational ingtitution, terminates at twenty-five years of age. The
policy shall also provide in substance that attainment of the limiting age does not operate to

terminate coverage when the person is and continues to be both of the following:
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()  Incapable of salf-sustaining employment by reason of mental retardation or physical

disability; and

(2)  Primarily dependent for support and maintenance upon the personinwhose namethe

contract isissued.

Proof of incapacity and dependency shall be furnished to the administrator within one
hundred twenty days of the person's attainment of the limiting age, and subsequently as may be
required by theassociation'sprocedures, but not morefrequently than annually after thetwo-year
period following the person's attainment of the limiting age.

Section 18. The board may not change the rates for association policies except on a class
basiswith a clear disclosure in the policy of the board's right to do so and upon approval of the
director.

Section 19. An association policy shall providethat upon the death of theindividua inwhose
name the policy is issued, every other individual then covered under the contract may elect,
within aperiod specified in the policy, to continue coverage under the same or adifferent policy
until such time asthe person would have ceased to be entitled to coverage had the individual in
whose name the policy was issued lived.

Section 20. Thedirector shall prescribe the format as prescribed by section 23 of thisAct for
disclosure by carriers of the availability of insurance coverage from the association.

Section 21. None of the following may be the basis of any legal civil action, or criminal
liability against the board, association, or members of them, either jointly or separately: the
participation by carriers or members in the association, the establishment of rates, forms, or
procedures for coverage issued by the association, serving or carrying out the functions as a
member of the board, or any joint or collective action required by this Act.

Section 22. Any carrier authorized to provide health care insurance or coverage for health
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care servicesinthisstate shall provide notice and application for coverage under the association
for those individuals digible pursuant to § 58-17-85. An application for health insurance shall
be on forms prescribed by the board and made available to the carriers.

Section 23. That § 58-17-68 be amended to read as follows:

58-17-68. For purposes of 88 58-17-66 to 58-17-87, inclusve, the term, professional
association plan, means a health benefit plan offered through a professional association that
covers members of a professional association and their dependents, and not others, in this state
regardless of the stus of delivery of the policy or contract and which meets all the following
criteria:

(1) Conformswithall theprovisonsof theraterequirementsof 8858-17-66to 58-17-87,

inclusve;

(2) Providesrenewahility of coveragefor themembersand dependents of membersof the

professional association that meets the renewability requirements of 88 58-17-66 to
58-17-87, inclusve;
(3) Providesavallahility of coverage for the members and dependents of members of the

professional association t-econfermance-with-the-provisoensof §58-17-85 without

regard to health status;, and

(4) Isoffered by a carrier that offers health benefit plan coverage to any professional
association seeking health benefit plan coverage from the carrier.
Section 24. That § 58-17-85 be amended to read as follows:

58-17-85. If a person has an aggregate of at least twelve eighteen months of creditable

coverage-and, isaresdent of thisstate, the




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

tothtsseetiorif and applieswithin sixty-threedaysof thedate of losng prior creditable coverage

and is no longer digible for that creditable coverage, the person is diqgible for coverage under

the association policy as provided for in this Act if none of the following apply:

(1)
(2)

The applicant isdigible for continuation of coverage under an employer plan;
Theapplicant'screditable coverageisaconvers on planfrom an employer group plan;

or
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(3) The person is covered or digible to be covered under creditable coverage or lost

creditable coverage due to nonpayment of premiums—or

Any personwho hasexhausted continuation rightsand who isdligiblefor conversion or other
individual or association coverage hasthe option of obtaining coverage pursuant to this section
or the conversion plan or other coverage. A person who isotherwise digiblefor the issuance of
coverage pursuant to this section may not be required to show proof that coverage was denied
by another carrier.

For purposes of this section, a-carriermayrequtre the association shall require reasonable

evidence that the prospective insured is a resdent of this state. Factors that the earrier
association may consider include adriver'slicense, voter registration, and where the prospective
insured resides.

Section 25. That § 58-17-86 be repeal ed.
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Section 27. Effective July 1, 2003, carriers that have continuoudy and actively marketed

individual health benefit plansin this state snce July 1, 1996, shall annually, on or before June
thirtieth, certify to the director, the earned premiums and paid claims during the preceding
calendar year on policiesissued pursuant to 8 58-17-85. The director shall determine the total
amount of lossesfor the carriersthat exceed ninety percent of earned premiumson such policies
during the preceding year and shall certify this amount which shall be added to the lossesto be
assessed against members of the association as prescribed by section 10 of this Act. The board
ghall assess al member carriers of the association for the certified losses on the same basis as
assessments would be made for other losses incurred by the association for the same period.
Upon collection of these assessmentsfrom member carriers, the association shall reimburseeach
individual carrier who qualified under the provisions of this section and who had | ossesin excess
of ninety percent of earned premiums certified by the director. The reimbursement for each
qualified carrier shall be in an amount equal to that carrier's actual 1osses in excess of ninety
percent of earned premiums for the reporting period.

Section 28. Carriers who discontinued actively marketing individual health benefit plansin
thisstate after July 1, 1996, and have current policiesissued pursuant to 88 58-17-66 to 58-17-
87, inclugve, are digible to receive reimbursement pursuant to section 27 of this Act if these
conditions are met:

(1) Thecarrier re-enterstheindividual health benefit plan market inthisstate nolater than

July 1, 2005;

(2) Thecarrier hasactively and continuoudy marketed individual health benefit plansfor
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a period of twenty-four months from the date of re-entry; and
Thecarrier isactively marketing individual health benefit plansat thetimethe pooling

is calculated.

Section 29. That 8 58-17-82 be amended to read as follows;

58-17-82. Anindividual health benefit plan subject to 88 58-17-66 to 58-17-87, inclusive,

isrenewable with respect to any person or dependent at the option of the person, except in any

of the following cases:

(1)

(2)
3)

(4)

The individual has failed to pay premiums or contributions in accordance with the
termsof the health insurance coverage or theinsurer hasnot received timey premium
payments,

Fraud or intentional misrepresentation of material fact by the person;

In the case of a health insurance issuer that offers health insurance coverage in the
market through a network plan, there are no longer any enrolleesin connection with
the plan who live, reside, or work in the service area of the issuer or in the area for
which the issuer is authorized to do business and the issuer would deny enrollment
with respect to the plan as provided for in § 58-18B-37;

Election by the carrier not to renew al of itsindividual health benefit plansdelivered
or issued for delivery to personsin the state. In such a case, the carrier shall provide
advance notice of its decision under this subdivision to the director in each state in
which it islicensed and provide notice of the decision not to renew coverage to all
affected individuals and to the director in each state in which an affected insured
individual isknown to reside at least one hundred eighty days before the nonrenewal
of any individual health benefit plans by the carrier. Notice to the director under this

subdivison shall be provided at least three working days before the notice to the
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affected individuals. In such instances, the director shall assist the affected personsin

finding replacement coverage;

In the case of health insurance coverage that is made available only through one or

more bonafide associ ations, the membership of an employer inthe association (onthe

basisof which the coverage isprovided) ceasesbut only if the coverage isterminated
uniformly without regard to any health status-related factor relating to any covered
individual; or

Theinsured individual becomes eligible for medicare coverage under Title XVI111 of

the Social Security Act, unlessfederal law requiresthat medicarecoverageunder Title

XVIII be excluded as areason for renewability of coverage;

If the issuer decides to discontinue offering a particular type of individual health

insurance offered intheindividual market, coverage of suchtypemay bediscontinued

if:

(@) Theissuer provides notice to each insured provided coverage of thistypein
suchmarket (and any participant and beneficiary covered under such coverage)
of the discontinuation at least ninety days prior to the date of the
discontinuation of the coverage;

(b)  Theissuer offersto eachinsured provided coverage of thistypeinsuch market,
the option to purchase att any other health insurance coverage currently being
offered by the issuer to an individual health plan in such market; or

(c) Inexercisngtheoptionto discontinue coverage of thistype and in offering the
option of coverage under subsection (b), the issuer acts uniformly without
regard to the claims experience of those insured or any health status-related

factor relating to any participant or beneficiary covered or any new participant
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or beneficiary who may become dligible for such coverage.



