State of South Dakota

SEVENTY-EIGHTH SESSION
LEGISLATIVE ASSEMBLY, 2003
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seENATEBILL No. 00

Introduced by: Senators Kooistra, Abdallah, Earley, Kloucek, Koetzle, Moore, and Olson
(Ed) and Representatives Christensen, Michels, and Nessal huf

FOR AN ACT ENTITLED, AnAct to revise certain provisonsrelating to child custody and to
provide for a shared parenting plan.
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKOTA:
Section 1. That § 25-4A-10 be amended to read as follows:
25-4A-10. The South Dakota Supreme Court shall promulgate court rules establishing
standard guidelinesto be used statewide for child visitation in divorce or separate maintenance
actions or any other custody action or proceeding. The standard guiddines shall reflect a

schedule that provides subgtantially equal parental access to any minor child and shall provide

aframework for child visitation including frequency and time for child visitation; hoursor days
of vigtation; definitionsfor weekends, holidays, birthdays, and other special occasions; andtime
periods for summer visitations. In establishing the standard guidelines, the court may consider
varying ages and circumstances of children and treat varying ages and circumstances differently.
Section 2. That § 25-4A-11 be amended to read as follows:
25-4A-11. Upon thefiling of asummons and complaint for divorce or separate maintenance

or any other custody action or proceeding, the plaintiff shall also file and serve upon the
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-2- SB 60
defendant a copy of the standard guidelines. The standard guidelines attached to the summons

shall become an order of the court upon fulfillment of the requirements of service. ARy-tioer

vise: The standard guidelines shall apply

and continuein effect, unlessthe parties agree, or the court orders otherwise. Imposition of the
standard guidelines creates no presumption asto who shall be awarded custody at any hearing.

Section 3. That chapter 25-5 be amended by adding thereto a NEW SECTION to read as
follows:

Inany custody proceeding, itispresumed to beinthe best interest of achildto beinthecare,
custody, and control of both parents following separation or divorce. The court shall provide
substantially equal parental access to any minor child, unless the court finds that such shared
parenting arrangement would be detrimental to the child. This presumptive right of parentsto
the joint physical custody of their child may be rebutted by proof of:

(1) Thelikelihood of serious physical or emotional harm to the child if placed in the

parent's custody;

(2) A history of abuse or neglect as defined in 8§ 26-8A-2, domestic abuse as defined in

§ 25-10-1, or any significant problem with alcohol or drug abuse;

(3) Thelack of ahility of either parent to provide for a child's physical, emotional, and

other needs over a sgnificant period of time;

(4) Thelack of abonded relationship between the child and either parent, sufficient to

cause emotional harm to the child;

(5) Anysdtuationthat would causesgnificant ingability andinsecurity inthe child'sfuture

with either parent;
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Thelack of cooperation and communication between the parties and whether either
party unreasonably refuses to cooperate or communicate with the other party;
The pattern of involvement of the partieswith the child that does not reflect asystem
of values, time commitment, and mutual support;
The lack of ability of either party to encourage the sharing of love, affection, and
contact between the child and the other party;
Animpairment to achild'sright to an education whileinthe custody of either parent;
That either parent has abandoned or persistently neglected the child;
A demongtrated lack of either parent's commitment to raising the child;
That either parent hasforfeited or surrendered their parental rights over the child; or
Any other circumstance that would substantially and adversaly impact the welfare of

the child.

In a shared parenting arrangement, one parent's home shall be designated as the primary

address for the child.

Section 4. That chapter 25-5 be amended by adding thereto a NEW SECTION to read as

follows:

If a shared parenting arrangement is contested, and an alternative arrangement is ordered,

the court shall state in writing why its findings are in the best interest of the child.

Section 5. That 8§ 25-5-13 be amended to read as follows:

orwelareof-theehitd: Any person entitled to parenting timewith achild shall give notice of any

proposed relocation of the residence of the child out of the current school district. The notice

shall beinwriting by certified mail, return recei pt requested, to any party that has parenting time
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rights. Absent exigent circumstances as determined by a court with jurisdiction, written notice

shall be provided at |east sixty days before the proposed rel ocation. The notice of the proposed

relocation shall include the following information: the city and state to which the relocation is

proposed, the date of the intended move, the reasons for moving, and a proposed visitation

schedule.

Theresdence of the child may be relocated sixty days after providing notice, asrequired by

this section, unless a party entitled to parenting time with achild filesa motion seeking an order

to prevent the rel ocation within thirty days after receipt of such notice. An affidavit setting forth

the specific bass for prohibiting the relocation shall be attached to the motion. The person

seeking therel ocation shall respond to the motion within fourteen days, unlessthe court extends

the response time for good cause, and provide a counter affidavit setting forth the facts in

support of the relocation and the proposed revised parenting plan for the child.

If rel ocation ispermitted, the court shall order contact with the nonrel ocating party including

parenting time and tel ephone access sufficient to assure that the child has freguent, continuing,

and meaningful contact with the nonrelocating party unless such contact is detrimental to the

child.

Section 6. That chapter 25-5 be amended by adding thereto a NEW SECTION to read as
follows:

It is the express legidative intent to allow a child to have frequent, meaningful, and
continuing periods of physical placement with each parent, maximize the amount of timeachild
may spend with each parent, and encourage parents to equally share in the rights and
respongbilities of rearing their child following separation or divorce unless such arrangement

would be detrimental to the child.



