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40010216 HOUSE JUDICIARY COMMITTEE ENGROSSED NO.

HB 1019.- 01242003

Introduced by: The Committee on Judiciary at the request of the Department of Health

FOR AN ACT ENTITLED, An Act to permit disclosure of certain information related to
intentional exposure to human immunodeficiency virus.
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKOTA:
Section 1. That § 34-22-12.1 be amended to read as follows:
34-22-12.1. Fhetreports Any report required to be submitted pursuant to § 34-22-12 shalt
beisdrictly confidential medical information. Saeh+epertsthay-net No report may be released,
shared with any agency or ingtitution, or made public, upon subpoena, search warrant, discovery
proceedings, or otherwise-aneraretiet. No report isadmissble as evidence in any action of any

kind in any court or before any tribunal, board, agency, or person-exceptthat. However, the

Department of Health may release 6f medical or epidemiological information may-be-made-or

adthorized-by-the-Department-of-Health under any of the following circumstances:

(1) For satistical purposesin such a manner that no person can be identified;
(2)  With the written consent of the person identified in the information released;
(3) To the extent necessary to enforce the provisons of this chapter and rules

promulgated therednder pursuant to this chapter concerning the prevention,
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treatment, control, and investigation of communicable diseases; and
To the extent necessary to protect the health or life of a named person;

To the extent necessary to comply with a proper judicial order requiring release of

humanimmunodeficiency virustest resultsand rel ated information to aprosecutor for

an investigation of a violation of § 22-18-31; and

To the attorney general or an appropriate state's attorney if the secretary of the

Department of Health hasreasonabl e causeto suspect that aperson violated § 22-18-

31.
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47410330 SENATE STATE AFFAIRSCOMMITTEE ENGROSSED

Nno. HB 1104 - 0212612003

Introduced by: Representatives Peterson (Bill), Adelstein, Bartling, Begalka, Burg, Frost,
Hanson, Juhnke, Lange, Madsen, Miles, Pederson (Gordon), Sebert,
Sigdestad, Teupel, and Thompson and Senators McCracken, Apa, de Hueck,
Dennert, Duxbury, Jaspers, and Symens

FOR AN ACT ENTITLED, An Act to impose an excise tax on the gross recelipts of personal
communications system, wireless, and cellular telecommuni cations companies.
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKOTA:

Section 1. Termsused in this Act mean:

(1) "Department,” the South Dakota Department of Revenue;

(2) "Engaginginbusness" carrying on or causing to be carried on any activity with the
purpose of direct or indirect benefit;

(3) "Secretary," the secretary of the Department of Revenue,

(5) "Tdecommunicationscompany,” any person, asdefined by § 2-14-2, trustee, lessee,
receiver, or municipality providing any telecommunications service as defined in
section 2 of thisAct;

(6) "Tdecommunicationsgrossreceiptstax,” the grossreceiptstax imposed by thisAct.

Section 2. Theterm, telecommunicationsservice, asused inthisAct, meanswirel esspersonal

communications services, wireless local loop services, enhanced special mobile radio services,
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fixed wireless services, and cdlular services that provide two-way communication. The term,
telecommunications service, does not include the provison of terminal equipment used to
originate or terminate such service. The term, telecommunications service, does not include
specialized mobile radio service, non-network two-way radio tel ephone service, private mobile
radio service, one-way cabletelevison service, or two-way cable system subscriber interaction
that may be required for the selection of video or other programing services.

Section 3. The term, gross receipts, as used in this Act, includes only revenue of a
telecommunications company from the sadle at retal of intrastate and interstate
telecommunications services. Sale at retail does not include special access or toll-freeincoming
callsor the sale of any telecommuni cations service by atelecommuni cations company to another
telecommuni cations company if the serviceisresold or becomesacomponent part of the saleby
the second telecommunications company. Any hospital, hotel, motel, or place that provides
temporary accommodations selling telecommunications services to its patients or guestsis not
a telecommunications company for the purposes of this Act.

Section 4. There is hereby imposed a tax of four percent upon the gross receipts of
telecommunications services, as defined in section 2 of this Act, that originate and terminate in
the same state and arebilledto acustomer with aplace of primary useinthisstate or are deemed
to have originated or been received in this state and to be billed or charged to a service address
inthisstate if the customer's place of primary use islocated in this state regardless of wherethe
serviceactually originatesor terminates. Notwithstanding any other provision of thisAct and for
purposes of the tax imposed by this section, the tax imposed upon mobile telecommunication
services shall be administered in accordance with 4 U.S.C. 88 116-126 as of July 28, 2000.

Section 5. Thesecretary shall deposit any revenuecollected from the tax imposed by thisAct

into the property tax reduction fund.
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Section 6. Any telecommuni cations company engaging inabus nessinthisstatewhose gross
recei pts from telecommunications services are subj ect to the telecommuni cations gross recei pts
tax shall file with the department, an application for a telecommunications gross receipts tax
license. An application for alicense shall be made upon aform prescribed by the secretary and
ghall set forth the name under which the applicant transacts or intends to transact business, the
location of the place of business, and such other information as the secretary may require. The
application shall be signed by the owner, if a natural person; in the case of an association or
partnership, by a member or partner thereof; or in the case of a corporation or a municipality,
by an executive officer thereof or some person specifically authorized by the corporation or the
municipality to sign the application, to which shall be attached the written evidence of the
person’s authority.

Section 7. The secretary shall grant and issue to each applicant a telecommunications gross
receipts tax license. A license is not assgnable and is valid only for the telecommunications
company to whichitwasissued. Any licenseissued isvalid and effectivewithout further payment
of feesuntil canceled or revoked.

Section 8. The secretary may refuseto issue atel ecommunications gross recei ptstax license
to any person who isdelinquent in payment of other taxeslevied by the State of South Dakota.
The secretary may also require an applicant to furnish to the state a bond, or other adequate
security, as security for payment of any gross receipts tax that may become due, or require a
bond or security as a condition precedent to remaining in business as a telecommunications
company.

Section 9. Any person who isthe holder of atelecommunications gross receipts tax license
or is a telecommunications company whose receipts are subject to telecommunications gross

receiptstax inthis state shall fileareturn and remit the tax on or before the twentieth day of the
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month following each monthly period. If the telecommuni cations company files the return and
remits the tax by el ectronic transfer to the state, the telecommunications company shall file the
return and remit the tax on or before the last day of the month following each monthly period.

The secretary may grant an extenson of not more than five days for filing a return and
remittance. Unless an extension is granted, penalty or interest under 8 10-59-6 shall be paid if
areturn or remittance is not made on time.

Section 10. Any telecommunications company that is the holder of a telecommunications
gross receipts tax license and that has failed to file a return, or that has filed a return and has
failed to pay the tax due the state under thislaw on or before the fifteenth of the second month
following the reporting period authorized, may no longer continue as a telecommunications
company and its telecommunications gross recel pts tax license shall be revoked and canceled.

Section 11. Any appeal from adecision of the secretary in a contested case shall betakenin
accordance with chapter 1-26.

Section 12. The secretary may not reinstate the license of a telecommunications company,
which has been canceled or revoked as provided in this Act, until all the telecommunications
gross recelpts tax due the state and a ten dollar reinstatement fee has been paid. The secretary
may also require the telecommunications company to file a bond as security for any future
liability.

Section 13. Any refund or allowance made by any telecommunication service or any amount
written off the books of a telecommunications company reporting financial information on an
accrual basis may be reported as an uncollectible debt and deducted from the gross recei pts of
any telecommunications service. If any uncollectible debt is subsequently collected, the amount
IS subject to the telecommunications gross recei pts tax and shall be reported to the department

in the month of collection.
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Section 14. Any telecommunications company subject to the telecommunications gross

receiptstax shall keep records of al recel pts and telecommunications service sales. Therecords

are, at al times during business hours of the day, subject to ingpection by the department to

determine the amount of tax due. The records shall be preserved for a period of three years

unless the secretary, in writing, authorized their destruction or disposal at an earlier date.

Section 15. The secretary may promulgate rules, pursuant to chapter 1-26, concerning:

(1)
(2)
3)
(4)
(5)

Telecommunications tax licensing, including bonding and filing license applications,
Thefiling of returns and payment of the tax;

Determining the application of the telecommunications tax and exemptions,
Taxpayer record-keeping requirements; and

Determining auditing methods.

Section 16. Any person who:

(1)

(2)

3)

(4)

(5)

(6)

Makes any false or fraudulent return in attempting to defeat or evade the
telecommunications gross receipts tax is guilty of a Class 6 felony;

Failsto pay the telecommunicationsgrossrecei ptstax dueunder thisAct within thirty
days from the date the tax becomes due is guilty of a Class 1 misdemeanor;

Failsto keep therecordsrequired by thisAct or refusesto exhibit theserecordsto the
department for the purpose of examination is guilty of a Class 1 misdemeanor;
Failsto fileareturn required by this Act within thirty daysfrom the date thereturnis
dueisguilty of a Class 1 misdemeanor;

Engages in busness as a telecommunications company under this Act without
obtaining a telecommunications gross receipts tax license is guilty of a Class 1
misdemeanor;

Engages in business as a telecommunications company under this Act after the
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company’s telecommunications gross receipts tax license has been revoked or
canceled by the secretary is guilty of a Class 6 felony;

(7)  Willfully violates any rule of the secretary for the administration and enforcement of

the provisons of this Act isguilty of a Class 1 misdemeanor;

(8) Violatesether subdivison (2) or subdivison (4) of this section two or moretimesin

any twelve-month period is guilty of a Class 6 felony; or

(99 Engages in business as a telecommunications company under this Act without

obtaining a telecommuni cations gross recel pts tax license after having been notified
in writing by the secretary that the telecommunications company is subject to the
provisions of this Act is guilty of a Class 6 felony. However, it isnot a violation of
thissubdivisonif thetel ecommunicationscompany providing any telecommuni cations
service files an application for a telecommunications gross receipts tax license and
meetsall lawful prerequisitesfor obtaining such licensewithin three daysfrom recei pt
of written notice from the secretary.

For purposes of this section, the term, telecommunications company, includes corporate
officershaving control, supervision of, or charged with the respongbility for making tax returns
or payments pursuant to this Act.

Section 17. If a corporation subject to the gross receipts tax under this Act fails for any
reason to file the required returns or to pay the tax due, any of its officers having control, or
supervision of, or charged with the responsbility for making such returns and payments are
personally liablefor such failure. The dissolution of acorporation does not discharge an officer's
liability for aprior failure of the corporation to makeareturn or remit the tax due. The sum due
for such aliability may be assessed and collected as provided by law.

If any responsi ble corporate officer electsnot to be personally liablefor thefailureto filethe
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required returnsor to pay thetax due, the corporation shall providethe department with asurety
bond or certificate of deposit as security for payment of any tax that may become due. Thebond
or certificate of deposit provided for inthis section shall bein an amount equal to the estimated
annual gross receipts multiplied by the applicable sales or gross receipts tax rate. This section
does not apply to elected or appointed officials of amunicipality if they are bonded pursuant to
88 9-14-6 and 9-14-6.1.

Section 18. Any real and personal property owned by a telecommunications company that
isused or intended for use in furnishing and providing telecommunication services is exempt
from real and personal property taxeslevied by the state, counties, municipalities, townships, or
other political subdivisons of the state.

Section 19. The provisions of this Act do not apply to any property exempt from taxation

pursuant to S.D. Congt., Art. X1, 8 5.
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Introduced by: Representatives McCaulley, Begalka, Buckingham, Christensen, Cradduck,

Cutler, Davis, Dykstra, Frost, Garnos, Hackl, Haverly, Heineman, Hennies,
Hunhoff, Juhnke, Klaudt, Koistinen, Konold, Kraus, LaRue, Lintz, Madsen,
McCoy, McLaughlin, Murschel, Novstrup, O'Brien, Olson (Ryan), Pederson
(Gordon), Rave, Rhoden, Rounds, Schafer, Sebert, Smidt, Solum, Teupd,
Van Etten, Weems, Wick, and Williamson and Senators Bogue, Abdallah,
Albers, Apa, Diedrich (Larry), Duniphan, Greenfield, Ham, Jaspers, Kelly,
Koetzle, Koskan, LaPointe, McCracken, Moore, Napoli, Olson (Ed),
Schoenbeck, and Sutton (Dan)

FOR AN ACT ENTITLED, AnAct to require voters to provide identification before voting or

obtaining an absentee ballot.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKOTA:

Section 1. That chapter 12-18 be amended by adding thereto aNEW SECTION to read as

follows:

Before a person makes an application for ballots, the voter shall present a valid form of

personal identification. The personal identification that may be presented shall be either:

(1) A South Dakota driver'slicense or nondriver identification card;
(2) A passport or an identification card, including a picture, issued by an agency
of the United States government;
(3) A tribal identification card, including a picture; or
(4) Anidentification card, including a picture, issued by an accredited ingtitution
350 copies of this document were printed by the South Dakota Insertions into existing statutes are indicated by underscores.

Legidative Research Council at a cost of $.027 per page. V Deletions from existing statutes are indicated by eversirikes.



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

-2- HB 1176

of higher education, including auniversty, college, or technical school, located
within the state of South Dakota.

Section 2. That chapter 12-18 be amended by adding thereto aNEW SECTION to read as
follows:

If avoter isnot ableto present aform of personal identification as required by section 1 of
this Act, the voter may complete an affidavit in lieu of the personal identification. The State
Board of Electionsshall promulgate rules, pursuant to chapter 1-26, prescribing the form of the
affidavit. The affidavit shall require the voter to provide hisor her name and address. The voter
shall sgn the affidavit under penalty of perjury.

Section 3. That § 12-19-2 be amended to read as follows:

12-19-2. An absentee voter desiring to vote by mail may apply to the personin charge of the
election for an absentee ballot. The application or request shall be madeinwriting and be signed

by the applicant and state the applicant's

baltett+s+eguested voter registration address. The application or request shall contain an oath

verifying the validity of the information contained in the application or request. The oath shall

be adminisered by a notary public or other officer authorized by statute to administer an oath.

If the application or request does not contain an oath, the application or request shall be

accompanied by acopy of the voter'sidentification card asrequired by section 1 of thisAct. The

application or request may be used to obtain an absentee ballot for all electionsin that calendar
year conducted by the jurisdiction receiving the application or request if so indicated. Theballot
shall be sent to the voter's residence, as shown in the voter registration file or any temporary
residence address designated in writing by the voter, at the time of applying for the absentee
ballot. The State Board of Elections shall promulgate rules, pursuant to chapter 1-26, to

prescribes
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% the application or request form. The person in

charge of the election shall samp the application with the date it was received. The application
may be made by letter or upon any form containing the required information or upon any form
prescribed by the State Board of Elections or the postcard form referred to in § 12-4-8.1,
executed by persons authorized in accordance with the Uniformed and Overseas Citizens

Absentee Voting Act (UOCAVA) (42 U.S.C. § 1973ff) as of January 1, 2003. The person in

charge of the election shall preserve a record of the name, post office address, and voting
precinct of each applicant and, except as provided by § 12-19-45, deliver the record to the
superintendent of the election board of the home precinct of the applicant.

Section 4. That § 12-19-2.1 be amended to read as follows:

12-19-2.1. At anytime prior to an election, a voter may apply in person to the person in
charge of the election for an absentee ballot during regular office hours up to 3:00 p.m. of the

day of the election. If the voter appliesin person, the voter shall show the person in charge of

the e ection the voter's identification card as required in section 1 of this Act or complete the

affidavit as provided in section 2 of this Act.

In the event of sckness or confinement, a qualified voter may apply pursuant to the

provisionsof 8 12-19-2 inwriting for and obtain an absentee ballot by authorized messenger so

designated over the signature of the voter. The person in charge of the election may ddiver to
the authorized messenger a ballot to be delivered to the qualified voter. An application for a
ballot by authorized messenger must be received by the person in charge of the election before
3:00 p.m. the day of the eection.

Section 5. That § 12-19-9.1 be amended to read as follows:

12-19-9.1. If there is any nursing facility, asssted living center, or hospital as defined in

§ 34-12-1.1 within any county from which there might reasonably be expected to befiveor more
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absentee applications, the county auditor shall notify the person in charge of that facility and the
chairman of the county central committee of each party and any other person who hasfiled a
request to be notified of the date and time at which representatives of the auditor's office will be
present to assist the residents of that facility to vote, utilizing the absentee procedure. Any
political party, independent candidate, and nonpolitical candidate may assgn a person to
accompany the auditor's representatives. At the date and time announced, the auditor's
representative and the representatives of the parties, independent candidates, and nonpolitical
candidates shall deliver ballotsto and asst adl personsat that facility who desire such assistance
and who have applied for absentee ballots. This section applies only to a general election.

If a person in charge of an eection conducts absentee voting at a nursing facility, ass sted

living center, or hospital asdefined in 8 34-12-1.1, the identification and affidavit requirements

provided in section 4 of this Act are waived.

Section 6. That 8 12-19-1 be amended to read as follows:

of-the-etectior-and is not otherwise disqualified by law from voting in the election may vote by

absentee ballot.
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Section 7. The person making an application for ballots shall announce hisor her name and
present his or her personal identification. A member of the precinct eection board shall then
verify that the picture on the personal identification presented under section 1 of thisAct matches
such person and that the name on the personal identification appearson thevoter registrationlist
pursuant to § 12-18-7.1. If the member cannot determine from the personal identification
presented that the person making an application for ballots is the person listed on the voter
registration list, the member may consider other forms of identification, personal knowledge and
an explanation from the person making an application for ballotsto match that person's nameto
anameon theregistration list. If identity cannot be proven to the satisfaction of the member of
the precinct election board or if the person making an application for ballotsischallenged on the
basis of identity by a member or a poll watcher, the person may vote a provisonal ballot.

Section 8. ThisAct is effective on January 1, 2004.
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HB 1183- 02192003

Thisbill hasbeen extensively amended (hoghoused) and may no longer be consistent with
the original intention of the sponsor.

Introduced by: Representatives Wick, Cutler, Deadrick (Thomas), Gillespie, Hennies,
Madsen, McCaulley, Michels, and Smidt and Senatorsde Hueck and Knudson

FOR AN ACT ENTITLED, An Act to prohibit pyramid promotional schemes.
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKOTA:

Section 1. For the purposes of this Act, the term, promote, means contrive, prepare,
establish, plan, operate, advertise, or otherwise induce or attempt to induce another person to
participate in a pyramid promotional scheme.

Section 2. For the purposes of thisAct, theterm, appropriateinventory repurchase program,
meansaprogram by which aplan or operation repurchases, upon request and upon commercially
reasonabl e terms, when the sal esperson's business rel ationship with the company ends, current
and marketable inventory in the possession of the salesperson that was purchased by the
salesperson for resale. Any such plan or operation shall clearly describe the program in its
recruiting literature, sales manual, or contract with independent salespersons, including the
disclosure of any inventory which is not eligible for repurchase under the program.

For the purposes of this section, the term, inventory, includes both goods and services,
including company-produced promotional materials, sales aids, and sales kits that the plan or

350 copies of this document were printed by the South Dakota Insertionsinto exigting statutes are indicated by underscores.
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operation requires independent sal espersons to purchase.

Theterm, commercially reasonabl e terms, means the repurchase of current and marketable
inventory within twelve months from the date of purchase at not |ess than ninety percent of the
original net cos, less appropriate set-offs and legal claims, if any.

The term, current and marketable, excludes inventory that is no longer within its
commercially reasonable use or shelf-life period, that wasclearly described to sal espersons prior
to purchase as seasonal, discontinued, or special promotion products not subject to the plan or
operation's inventory repurchase program, or that has been used or opened.

Section 3. For the purposes of this Act, the term, pyramid promotional scheme, means any
plan or operation by which a person gives consideration for the opportunity to receive
compensation that is derived primarily from the introduction of other persons into the plan or
operation rather than from the sale and consumption of goods, services, or intangible property
by a participant or other persons introduced into the plan or operation. The term includes any
plan or operation under which the number of persons who may participate is limited either
expressy or by the application of conditions affecting the digibility of a person to receive
compensation under the plan or operation, or any plan or operation under which a person, on
giving any consideration, obtains any goods, services, or intangible property in addition to the
right to receive compensation.

Section 4. For the purposes of this Act, the term, compensation, means a payment of any
money, thing of value, or financial benefit conferred in return for inducing another person to
participate in a pyramid promotional scheme.

Section 5. For the purposes of this Act, the term, consideration, meansthe payment of cash
or the purchase of goods, services, or intangible property. The term does not include the

purchase of goods or services furnished at cost to be used in making salesand not for resale, or
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time and effort spent in pursuit of sales or recruiting activities.

Section 6. For the purposes of thisAct, the term, inventory loading, means that the plan or
operation requires or encourages its independent salespersons to purchase inventory in an
amount, which exceeds that which the sal esperson can expect to resdll for ultimate consumption
or to consume in a reasonable time period, or both.

Section 7. No person may establish, promote, operate, or participate in any pyramid
promotional scheme. A limitation as to the number of persons who may participate or the
presenceof additional conditionsaffectingdigibility for the opportunity to receive compensation
under the plan does not change the identity of the plan as a pyramid promotional scheme. It is
not adefense under this section that a person, on giving cons deration, obtains goods, services,
or intangible property in addition to the right to receive compensation.

Any person who establishes or operates a pyramid promotional schemeisguilty of a Class
5 felony. Any person who knowingly participatesin a pyramid promotional scheme isguilty of
a Class 1 misdemeanor.

Section 8. Nothing inthis Act may be construed to prohibit a plan or operation, or to define
aplan or operation as a pyramid promotional scheme, based on the fact that participantsin the
plan or operation give consideration in return for the right to recelve compensation based upon
purchases of goods, services, or intangible property by participants for personal use,
consumption, or resale so long as the plan or operation does not promote or induce inventory
loading and the plan or operation implements an appropriate inventory repurchase program.

Section 9. The provisons of this Act do not preclude, preempt, or prohibit the attorney
general from proceeding againgt any plan or scheme or any person involved with such plan or
scheme under any other provision of law.

Section 10. If it appearsto the attorney general that any person has engaged or is about to
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engage in any act or practice congtituting a violation of any provison of this Act, or any order

under this Act, the attorney general may do one or more of the following:

(1)

(2)

3)

Issue a cease and desist order, with or without prior hearing, against any person
engaged in the prohibited activities, directing such person to cease and desist from
further illegal activities,

Bring an action in the circuit court to enjoin the acts or practices to enforce
compliance with this Act, or any order under this Act; or

Impose by order and collect a civil penalty against any person found in an
adminigtrative action to have violated any provison of this Act, or any order issued
under this Act, in an amount not to exceed ten thousand dollars per violation per
person. The attorney general may bring actions to recover penalties pursuant to this
subdivison in circuit court. All civil penalties received shall be deposited in the state

general fund.

Any person named inacease and desist order issued pursuant to this Act shall be notified of

hisor her right to file, within fifteen days after the receipt of the order, a written notice for a

hearing with the attorney general. If the attorney general does not receive awritten request for

a hearing within the time specified, the cease and desist order shall be permanent and the person

named in the order deemed to have waived all rightsto a hearing. Every such order shall state

its effective date and shall concisaly state its intent or purpose and the grounds on which it is

based. Any person aggrieved by afinal order issued pursuant to thisAct may obtain areview of

the order in the circuit court pursuant to the provisions of chapter 1-26.

Upon a proper showing a permanent or temporary injunction, restraining order, or writ of

mandamus shall be granted and areceiver or conservator may be appointed for the defendant or

defendant's assets. In addition, upon a proper showing by the attorney general, the court may
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enter anorder of rescission, restitution, or disgorgement directed to any person who hasengaged
inany act congtituting aviolation of any provision of thisAct, or any order under thisAct. The
court may not require the attorney general to post a bond. In addition to fines or penalties, the
attorney general shall collect costs and attorney fees.

Section 11. The burden of showing compliance with the provisions of thisAct lieswith the

plan, scheme, or person involved with such plan or scheme.
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HB 1191 - 02272003

Thisbill hasbeen extensively amended (hoghoused) and may no longer be consistent with
the original intention of the sponsor.

Introduced by: Representative McCaulley and Senator Olson (Ed)

FOR AN ACT ENTITLED, An Act to provide for the distribution of certain money

appropriated as state aid to general education.
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKOTA:

Section 1. Thesecretary of the Department of Education and Cultural Affairsshall distribute
any money, not to exceed seven million three hundred seven thousand eight hundred ninety-six
dollars ($7,307,896) appropriated as sate aid to general education by section 12 of chapter 4
of the 2002 Session Lawswhich isnot digtributed as state aid to general education pursuant to
the formula in chapter 13-13 to South Dakota's public school digtricts.

Section 2. For purposes of this Act, average daily membership means average daily
membership as defined in § 13-13-10.1 for school fiscal year 2002.

Section 3. Each school district's share of the distribution provided for in section 1 of thisAct
is determined according to the following calculations:

(1) Divideeach school districts average daily membership by the statewide average daily

membership;

(2) Multiply the quotient obtained by calculation (1) by the total amount of money
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identified for distribution pursuant to section 1 of this Act.

Section 4. This Act is effective on June 25, 2003.
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HB 1208 - 02212003

Thisbill hasbeen extensively amended (hoghoused) and may no longer be consistent with
the original intention of the sponsor.

Introduced by: Representatives Garnos and McCaulley and Senator Napoli

FORAN ACT ENTITLED, AnActtorevisecertain provisonsre ated to the general occupancy
tax.
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKOTA:

Section 1. That § 9-55-7 be amended to read as follows:

9-55-7. Upon receiving a recommendation from the business improvement board, the
governing body may create one or more businessimprovement districtsby adopting aresolution
of intent to establishadistrict or digtricts. Theresolution shall containthefollowing information:

(1) A description of the boundaries of any proposed district;

(2) The time and place of a hearing to be held by the governing body to consider

establishment of a digtrict or digtricts;

(3) Theproposed publicfacilitiesand improvementsto be made or maintained within any

such district; and

(4) Theproposed or estimated costsfor improvements, facilities, and activitieswithin any

digtrict; and the method by which the revenue shall be raised. If a special assessment

is proposed, the resolution also shall state the proposed method of assessment.
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Thenotice of intent shall recite that the method of raisng revenue shall befair and equitable.
In the use of ageneral occupation tax, the tax shall be based primarily on the square footage of

the owner's and user's place of business. However, if the public improvement consists of

convention facilities, the general occupation tax may beatrans ent occupancy tax on rented hotel

and motel rooms and units offered and let for overnight occupancies of less than thirty

continuous calendar days, which tax may not exceed two dollars per occupied room per night.

In the use of a gpecial assessment, the assessment shall be based upon the special benefit to the
property within the district.

Section 2. That § 9-55-2 be amended to read as follows:

9-55-2. Any municipality ef theftrstane-second-ctass may impose a special assessment upon
the property within a business improvement district in the municipality or a general business
license and occupation tax on busnesses and users of space within a business improvement

district or both.



State of South Dakota

SEVENTY-EIGHTH SESSION
LEGISLATIVE ASSEMBLY, 2003

10

11

12

13

14

51710627 HOUSE HEALTH AND HUMAN SERVICES

comMITTEE ENGRosseD No. HB 1210-
02/19/2003

Introduced by: RepresentativesBradford, Elliott, Glenski, Hanson, Hundstad, Nessal huf, and
Sigdestad and Senators Moore and Kloucek

FOR AN ACT ENTITLED, An Act to allow for a nursing facility to be constructed on an

American Indian reservation under certain circumstances.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKOTA:

Section 1. That chapter 34-12 be amended by adding thereto aNEW SECTION to read as
follows:

Notwithstanding the provisions of 88 34-12-35.3 and 34-12-39.1, a new nursing facility as
defined in § 34-12-1.1 may be constructed, operated, and maintained in an area if the facility is
to be located on an American Indian reservation and is required to serve a local population
previoudy unserved through lack of nursing facilities within a forty-five-mile radius. No more
than one such nursing facility may be located within the same American Indian reservation, and
the number of bedsin the nursing facility may not exceed fifty. The nursing facility shall meet the
specifications of chapter 34-12 for a licensed nursing facility in order to participate in the
medicaid program.

Section 2. No state funds may be used for the construction of anursing facility built pursuant
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1 tosection 1 of this Act.

2 Section 3. ThisAct isrepealed on June 30, 2005.
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HB 1221 - 02182003

Introduced by: Representatives Teupe and Madsen and Senator Apa

FOR AN ACT ENTITLED, An Act to revise the requirement for the classfication of certain
structures for taxation.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKOTA:
Section 1. That § 10-6-54 be amended to read as follows:

10-6-54. Any new resdential structure, or any addition to or renovation of an existing

structure, located withinaredevel opment nei ghborhood established pursuant to § 10-6-56 which

new structureer, addition, or renovation hasatrue and full value of fifteen five thousand dollars

or more, addedto real property isspecifically classfied for the purpose of taxation. Thestructure
shall be located in an area defined and designated as a redevel opment neighborhood based on

conditions provided in 8 11-7-2 or 11-7-3.
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HB 1232 - 02132003

Introduced by: Representatives Madsen, Michels, and Teupel and Senator Apa

FOR AN ACT ENTITLED, An Act to permit meeting organizersto deduct from grossreceipts
certain chargesto clients.
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKOTA:

Section 1. That chapter 10-45 be amended by adding thereto aNEW SECTION to read as
follows:

I n determining the amount of tax due under this chapter, ameeting planner may deduct from
gross receipts amounts which represent charges to clients for tangible personal property or
services purchased by the meeting planner on behalf of a client. However, the sale of the
property or serviceto the meeting planner isnot asalefor resaleif thisdeduction istaken. This
deduction may only be taken if the amount to be deducted represents an expense specifically
incurred for aparticular client and the amount isitemized and separately billed asareimbursable

expense by the meeting planner.
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COMMITTEE ENGROssED No. HB 1236.-

02/21/2003

Thisbill hasbeen extensively amended (hoghoused) and may no longer be consistent with
the original intention of the sponsor.

Introduced by: Representative Williamson and Senator Dempster

FOR AN ACT ENTITLED, An Act to allow for the excluson of certain health insurance
coverages as a condition of procuring individual health insurance.
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKOTA:

Section 1. That § 58-17-14 be amended to read as follows:

58-17-14. There shall be a provison as follows. "Entire contract; changes. This policy,
including the endorsements and the attached papers, if any, congtitutes the entire contract of
insurance. No change in this policy is valid until approved by an executive officer of the
insurance company and unlesssuch approval isendorsed or attached to thispolicy. Noinsurance
producer has authority to change this policy or to waive any of its provisons.” Any rider,
endorsement, or application added to a policy after the date of issue or at reinstatement or
renewal whichreducesor eliminatesbenefitsor coverageinthe policy requiressigned acceptance
by the policyholder. After the date of policy issue, any rider or endorsement which increases
benefits or coverage with an accompanying increase in premium during the policy term must be

agreed to in writing sSigned by the insured, unless the increased benefits or coverage isrequired
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by law. Coverage as required by 8 58-17-98 may be reduced or eliminated by a rider to, or an

endorsement on, a new policy if the insurer would reject the application for the policy without

therider or endorsement based upon the applicant's preexisting condition of thetype covered by

§ 58-17-98.
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17710719 HOUSE TAXATION COMMITTEE ENGROSSED NO.

HB 1261 - 02132003

Introduced by: Representatives Dykstra and Gillespie and Senator Albers

FOR AN ACT ENTITLED, AnAct torestrict public corporations from making purchasesfrom
any retailer that fails to collect and remit sales and use taxes.
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKOTA:

Section 1. That chapter 5-18 be amended by adding thereto a NEW SECTION to read as
follows:

No public corporation may purchase any goods or servicesfrom any retailer that meetsthe
definition of a retailer or a retailer maintaining a place of business in the state, pursuant to
subdivisons 10-46-1(8) and (9), if the retailer or any affiliate of the retailer fails or refuses to
collect and remit the sales and use tax on any sale ddlivered by any meansto alocation within
thisstate. The Department of Revenue shall provide alist to public corporations of any retailer
that failsto collect and remit the sales and use tax. For the purposes of this section, the term,
affiliate, isany person who directly or indirectly owns or controls, isowned or controlled by, or
isunder common ownership or control with, another person. No public corporationisliablefor
the breach of any duty required of the public corporation by the provisions of this Act if the
breach, error, act, or omissonismadein good faith. The provisons of this Act do not apply to
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any emergency purchase made pursuant to 8 5-18-3.1, or to any purchase made pursuant to 8 5-
18-18.1, 5-18-18.2, or 5-18-9.4, or to any contract for the construction of anew building or the
remodeling or addition to an existing building or a contract for any other public improvement
which involves the expenditure of twenty-five thousand dollars or more made pursuant to § 5-

18-3.
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COMMITTEE ENGROssED No. HB 1277 -
02/26/2003

Thisbill hasbeen extensively amended (hoghoused) and may no longer be consistent with
the original intention of the sponsor.

Introduced by: RepresentativesVan Etten, Christensen, Cradduck, Hunhoff, Kraus, McCoy,
Miles, and Rave and Senators Brown and Sutton (Dan)

FOR AN ACT ENTITLED, An Act to create a pharmaceutical prior authorization program for
eligible individual s receiving medicaid.
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKOTA:

Section 1. The Legidature recognizes that outpatient prescription drugs are an essential
component of patient care and, as a health benefits payer under the state's medical assistance
program pursuant to chapter 28-6, the Legidature directsthe Department of Social Servicesto
establish a prior authorization program to ensure that beneficiaries have access to medically
necessary medicinesin a clinically appropriate and cost-effective manner.

Section 2. A Medicaid Pharmaceutical and Therapeutics Committeeisestablished withinthe
Department of Social Services for the purpose of developing a pharmaceutical prior
authorization program. The Medicaid Pharmaceutical and Therapeutics Committee shall consist
of ten members appointed by the Governor. Five members shall be physicians licensed under
chapter 36-4, one of whom is a psychiatrist, and five members shall be pharmacists licensed

under chapter 36-11. Themembersshall be appointed to servefor termsof threeyears. Members
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may be appointed to more than one term. The department shall serve asstaff for the committee.
The Governor shall ensurethat at |east some of the membersof the Medi cai d Pharmaceutical and
Therapeutics Committee represent medicaid participating phys ciansand pharmacies serving al
segments of the medicaid population, and have experience in either developing or practicing
under apreferred drug formulary. Committee members shall select achair and a vice chair each
year from the committee membership.

Section 3. The Medicaid Pharmaceutical and Therapeutics Committee shall meet at least
three times each year in person and, in addition, the committee may meet as needed via
teleconference or eectronically. The chair shall arrange for meetings and the Department of
Social Services shall mail out agendas and record committee minutes. Any decision of the
committee requires an affirmative majority vote of the committee members. Any agenda item
shall berequested thirty daysprior to the scheduled committee meeting at whichit will be heard.
Any person not a member of the committee may attend a committee meeting at the discretion
of the chair. Each member of the committee may receive per diem compensation and allowable
expense reimbursement pursuant to § 4-7-10.4.

Section 4. The Department of Social Servicesshall give notice of itsintent to propose prior
authorization requirements for prescription drugs and hold a public meeting regarding whether
acertain drug or class of drugs shall require prior authorization. The department shall provide
notice of the meeting at least thirty daysprior to the meeting. Any interested party may provide
information or recommendations, or both, related to the prior authorization of a drug.

Section 5. The Medicaid Pharmaceutical and Therapeutics Committee shall develop its
recommendationsfor the prior authorization program by considering theclinical efficacy, safety,
and cost-effectiveness of a product.

Section 6. The Medicaid Pharmaceutical and T herapeutics Committee shall:
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Analyze and consider the recommendations of theinterested partiesand the potential
impact of adecision to require prior authorization of adrug on the clinical care likdy
to be received by individuals covered under chapter 28-6;

Make recommendations to the Department of Social Services for the establishment
and maintenance of an outpatient prescription drug prior authorization program; and
Review on at least an annual basiswhether drugs placed on prior authorization areto

remain on prior authorization.

The department may accept or regject the recommendations provided by the committee and

retains the authority to require prior authorization. The department shall post the list of drugs

requiring prior authorization, together with any limitson coverage, on the department'swebsite.

Section 7. The prior authorization program shall meet the following conditions:

(1)

(2)

3)

(4)

The program shall provide telephone, facsamile, or other electronically transmitted
approval or denial within twenty-four hours after receipt of the prior authorization
request;

In an emergency dtuation, including a Stuation in which a response to a prior
authorization request isunavailable, aseventy-two hour supply of the prescribed drug
shall be dispensed and paid for by the medical assistance programor, at the discretion
of the department, a supply greater than seventy-two hours that will assure a
minimum effective duration of therapy for an acute intervention;

Authorization shall be granted if the drug is prescribed for a medically accepted use
supported by either the compendia, approved product labeling, or peer-reviewed
literature unless there is a therapeutically equivalent drug that is available without
prior authorization; and

Thedepartment shall consult with prescribersto devel op astreamlined processfor the
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prescriber to furnish any documentation required to support a prior authorization
request, including the name, title, address, and telephone number of the prescriber
making the request, date of the request, the product name of the requested drug, a
description of the circumstances and basisfor the request, and whether the request is

an emergency.
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no. HB 1281 - 021212003

Thisbill hasbeen extensively amended (hoghoused) and may no longer be consistent with
the original intention of the sponsor.

Introduced by: The Committee on State Affairs at the request of the Governor

FOR AN ACT ENTITLED, An Act to revise certain county zoning laws.
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKOTA:
Section 1. That § 11-2-49 be amended to read as follows:
11-2-49. Except as otherwise provided by § 11-2-60, the board shall provide for the
appointment of a board of adjustment, or for the planning and zoning commission to act asa

board of adjustment, and in the regulations and restrictions adopted pursuant to the authority of

this chapter, shall provide that the board of adjustment mayt-appropriate-cases-and-sabrectto

adminigtrative actions, remedies, and procedures as authorized by 8§ 11-2-53.

Section 2. Section 2. That § 11-2-53 be amended to read as follows:

11-2-53. The board of adjustment may:

(1) Hear and decide appeals if it is alleged there is error in any order, requirement,
decision, or determination made by anadministrativeofficial intheenforcement of this
chapter or of any ordinance adopted pursuant to this chapter; and

(2)  Authorize upon appeal in specific cases such variance from terms of the ordinance as
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will not be contrary to the public interest, if, owing to special conditions, a literal
enforcement of the provisionsof theordinancewill result in unnecessary hardship and
S0 that the spirit of the ordinance is observed and substantial justice done;_and

(3) Desgnate certain types of developments and certain land development activities as

conditional uses under zoning requlations. Conditional uses may be approved upon

a showing by an applicant that standards and criteria stated in the ordinance will be

met. Such standards and criteria shall include both general requirements for all

conditional uses and, insofar as practi cabl e, requirements specific to each designated

conditional use. A permit issued for a dairy or other animal feeding operation in

compliance with such standards, including a permit for future expansion, shall be a

vested compensable property right under the laws of South Dakota but may be

revoked for good cause.

Section 3. That § 11-2-58 be amended to read as follows:

11-2-58. In exercising the powers mentioned in § 11-2-53, the-board-of-aditstment-may,

of-the-offtcerfrom-whom-the-appeat-tstaken al decisons of the board of adjustment to grant

variances or conditional usesor in hearing appeals from any administrative order, requirement,

decision, or determination may be appeal ed to the board of county commissionersin accordance

with the county ordinance, and any final decison of the board of adjustment or county

commission shall be deemed afinal administrative decision not subject to referendum or review,

except that any aggrieved person or legal entity shall havetheright to appeal asallowed in § 11-

2-61.
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Section 4. That § 11-2-59 be amended to read as follows:

11-2-59. The concurring vote of two-thirds of the members of the board of adjustment is
necessary to reverse any order, requirement, decison, or determination of any such
adminigrative official, or to decide in favor of the applicant on any matter upon which it is

required to pass under any such ordinance, or to effect any variation or conditional use in the

ordinance.

Section 5. That § 11-2-60 be amended to read as follows:

11-2-60. In lieu of appointing the board of adjustment provided by § 11-2-49, the board of
county commissioners having adopted and in effect a zoning ordinance may act as and perform
all the duties and exercise the powers of the board of adjustment. The chair of the board of
county commissionersischair of the board of adjustment as so composed. The concurring vote
of at least two-thirds of the members of the board as so composed is necessary to reverse any
order, requirement, decision, or determination of any adminigtrativeofficial, or to decideinfavor
of the appellant on any matter upon which it isrequired to pass under any zoning ordinance, or

to effect any variation or conditional use in the ordinance.

Section 6. That § 11-2-61 be amended to read as follows:

entity aggrieved by adecision of the board of adjustment or board of county commiss oners may

present to a court of record a petition duly verified, setting forth that the decison isillegal, in
whole or in part, specifying the grounds of the illegality. The petition shall be presented to the

court within thirty days after the filing of the decision in the office of the board of adjustment.
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Thisbill hasbeen extensively amended (hoghoused) and may no longer be consistent with
the original intention of the sponsor.

Introduced by: Representatives Peterson (Bill), Madsen, Michels, and Olson (Mdl) and
Senators Bogue, Brown, and Moore

FOR AN ACT ENTITLED, An Act to revise certain provisions regarding the official records
and the notification requirements relating to a pardon.
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKOTA:

Section 1. That § 24-14-11 be amended to read as follows:

24-14-11. Any person who has been granted a pardon under the provisions of this chapter
shall be released from all disabilities consequent on sueh the person's conviction. Upon the
granting of apardon under the provisionsof thischapter, the Governor shall order that all official
recordsrelating to the pardoned person'sarrest, indictment or information, trial, finding of guilt,
and receipt of a pardon shall be sealed. Fheeffect-of-such-ordert+storestore-sueh The receipt

of any pardon, which was granted without following the provisions of this chapter, may not be

sealed. The pardon restores the person, in the contempl ation of the law, to the statusthe person

occupied before arrest, indictment, or information. No person asto whom such order has been

entered may be held thereafter under any provision of any law to be guilty of perjury or of giving

a false statement by reason of such person's failure to recite or acknowledge such arrest,
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indictment, information, or trial inresponseto any inquiry made of such person for any purpose.

For the sole purpose of consideration of the sentence of a defendant for subsequent offenses
or the determination of whether the defendant isahabitual offender under chapter 22-7 or 32-23,
the pardoned offense shall be considered a prior conviction.

The court shall forward a nonpublic record of disposition to the Divison of Crimina

I nvestigation. Thenonpublic record shall beretained soldly for use by law enforcement agencies,

prosecuting attorneys, and courts in sentencing such person for any subsequent offense and in

determining whether or not, in any subsequent proceeding, the person is an habitual offender

under chapter 22-7 or 32-23.

Section 2. That § 24-14-4 be amended to read as follows:

24-14-4. Any applicant shall, upon notice of hearing from the board for clemency

cons deration, publish once;&

Aewspaper—of—general—ciredtatton—a each week for three consecutive weeks in all official

newspapersdes gnated by the county where the offense was committed-orHro-sachrewspaper

of the person on whose behalf the application is made, the public offense for which he was

convicted, the time of his conviction, and the term of imprisonment. The last publication shall

be published at least twenty days before the hearing. The affidavit of the publisher of the paper

or the person posting the notice showing that notice has been published or posted shall
accompany the application. This notice requirement does not apply to an inmate who has been
released from the state penitentiary for at least five years and who was convicted of not more
than one felony, if the felony for which hewas convicted isnot punishable by life imprisonment.

Section 3. That chapter 24-14 be amended by adding thereto aNEW SECTION to read as

follows:
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Upon receipt of an application for clemency, the board of pardons and paroles shall makea
good faith effort to notify, in writing, any victim as defined in § 23A-28C-4.

Section 4. That § 24-14-9 be amended to read as follows:

24-14-9. Applicationsfor exceptional pardons shall be in accordance with 88 24-14-3-and,

24-14-5, and section 3 of thisAct. The notice requirement contained in § 24-14-4 shalt does not

apply to exceptional pardons.
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70710332
HoUSE ENGROSSED NO. SB 41 - 02/28/2003

Introduced by: The Committee on Commerce at the request of the Public Utilities
Commission

1 FORANACT ENTITLED, An Act to provide for the creation of ano solicitation callslist for
2 persons wishing not to receive unsolicited telephone calls, to create atelephone solicitation
3 account, and to establish certain fees and civil penalties.

4 BEIT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKOTA:

5 Section 1. That § 49-31-1 be amended to read as follows:

6 49-31-1. Terms used in this chapter mean:

7 (1) "Addressable" enablingusersto connect and communicatewith aspecific party easly

8 and securely on a dial-up, addressable basis,

9 (2) "Available" ensuring that network services are available if the user requires them,
10 even at times of peak usage; designed to be a nonblocking network, minimizing
11 network contention;

12 (3 "Broadband network," the broadband network extends the range of fully switched,
13 addressable, robust transport services over the fiber network which increase in
14 multiplesof OC-1 (51.84 Mbps), including OC-3 (155.52 Mbps) and OC-12 (622.08
15 Mbps);
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"Centronand centron-likeservices," serviceswhich providecustom switching features
which include digtributive dial tone, select number screening, toll restriction and
screening, nonattendant busy out, nonattend and call transfer, and sel ect trunk hunting
and screening;
"Commission," the Public Utilities Commission,
"Common carrier," anyone who offers telecommunications servicesto the public;
"Eligible telecommunications carrier,” a local exchange carrier designated by the
commission pursuant to 47 U.S.C. § 214(e) as of January 1, 1998, as digible to
receive universal service support funding;
"Feature rich," providing the specific features and functionality required by users
voice, data, video, graphics, imaging, and multimedia applications, functionally
beyond mere transport;

"Financial ingtitution," any financial ingtitution as defined in 15 U.S.C. § 6827 as of

(9)

(10)

(11)

(12)

January 1, 2003, including any financial ingtitution affiliate that controls, iscontrolled

by, or is under common control with the financial ingtitution;

"Incumbent local exchangecarrier," alocal exchangecarrier, including successorsand
assgns, which was providing local exchange service within a defined service areain
this state on or before February 8, 1996;

"Interexchange telecommunications service," telecommunications service between
points in two or more exchanges,

"LATA," alocal access and transport area;

"L ocal exchange area," aany geographic area established by alocal exchange carrier
as filed with or approved by the commisson for the administration of local

telecommuni cations service which may consist of one or more central officesor wire
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centers together with associated facilities used in furnishing telecommunications
servicein that area;

"Local exchange service," the access to and transmission of two-way switched
telecommunications service within alocal exchange areza;

"Narrowband network," afully switched digital network covering thetransport range
from O to 144,000 bits per second (144 Kbps), offering two 64 Kbpsinformation B
(Bearer) channelsand a 16 Kbps signaling D (Delta) channdl;

"New products and services," any new product or service introduced after July 1,
1988, which is not functionally required to provide local exchange service.
Repackaging of any product or service which is fully competitive with any service
regul ated asemerging competitive or noncompetitiveisnot considered anew product
Oor service;

"Optional service” a any limited or discretionary service offered by a
telecommuni cations company which is not functionally required for the provision of
noncompetitive services and which the customer has the option to purchase;
"Private," ensuring confidentiality and integrity of network transport of messages
without dependency on specialized customer premise security devices,

"Rate of return regulation,” the procedure used by the commission to approve the
charge for a service which gives due consideration to the public need for adequate,
efficient, and reasonable service and to the need of the public utility for revenues
sufficient to enableit to meet itstotal current cost of furnishing such service, including
taxes and interest, and including adequate provison for depreciation of its utility
property used and necessary in rendering service to the public, and to earn afair and

reasonable return upon the value of its property;



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

-4 - SB 41

(19) "Reqgigter," aligt of namesand telephone numbersof residential tel ephone subscribers

who have properly enrolled to prevent unsolicited tel ephone calls;

(20) "Reddential telephonesubscriber," any personresiding inthestatewho hasresidential

telephone service, including cdlular service, personal communications service, and

wirelesslocal loop service, primarily used for personal use;

(21) "Robust," easly and economically sustainingtherigorsof growth and extensivepublic
use;

26)(22) "Rural telephone company,” a any local exchange company as defined in 47
U.S.C. 8§ 153(37) asof January 1, 1998;

24(23) "Secure," physically precluding unwanted accessto network and information;

22(24) "Service area," a geographic area established by the commission for the
purpose of determining universal service obligationsand support mechanisms.
For arural telephone company, the service area isthe company's study area or
any other area desgnated jointly by the commisson and the Federa
Communications Commission pursuant to 47 U.S.C. § 214(e)(5) as of
January 1, 1998;

23)(25) "Standard," supporting universal interfaces and networking standards and
protocols of generally accepted standards setting bodies;

24)(26) "Switched," providing circuit, packet, or channel type switching, each suited
to specific application requirements,

25)(27) "Switched access," an any exchange access service purchased for the
origination and termination of interexchange telecommunications services
which includes central office switching and signaling, local loop facility, or

local transport;
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"Telecommunicationscompany,” any person or municipal corporationowning,
operating, resdlling, managing, or controlling in whole or in part, any
telecommunications line, system, or exchange in this state, directly or
indirectly, for public use. For purposes of this definition the term, for public
use, meansfor the use of the public in general or for a specific segment of the
public, or which connectsto the publicin general or for a pecific segment of
the public, or which connectsto the public switched network for accessto any
telecommunications service,

"Telecommunications service," the transmisson of signs, sgnals, writings,
images, sounds, messages, data, or other information of any nature by wire,
radio, lightwaves, electromagnetic means, or other smilar means. It does not
includethe provision of terminal equipment used to originate or terminate such
service, broadcast transmissions by radio, televison, and satellite stations
regulated by the Federal Communications Commission and one-way cable

televison sarvice

(30) "Tdephone solicitation call," any call made to a South Dakota consumer by a

tel ephone solicitor, originating from South Dakota or € sewhere, for the purpose of

s0liciting a sale of any consumer goods or services to the person called, for the

purpose of soliciting an extension of credit for consumer goods or services to the

person called, or for the purpose of obtaining information that may be used for the

direct solicitation of a sale of consumer goods or services to the person called or an

extension of credit for such purposes;

(31) "Tedephone solicitor,” any person or organization who individually or through

sal espersons, makesor causesto be made atel ephone solicitation call. Thisterm does
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not include any not-for-profit or charitable organization exempt from federal income

taxation pursuant to section 501(c)(3) of the Internal Revenue Code of 1986 as of

January 1, 2003, which makes telephone calls solely to solicit a charitable donation;

(32) "Unsolicited telephone call," any telephone solicitation call other than a call made:

(&) Inresponseto an express request of the person called;

(b) Primarily in connection with an existing debt or contract, payment or

performance of which has not been completed at the time of such call;

() Toany person with whom the telephone solicitor, or any business or financial

ingtitution on whose behalf the tel ephone call isbeing made has an established

busness relationship or a business relationship that exised within the

immediately preceding twelve months; or

(d) Toany person for the purpose of obtaining information and establishing adate

and timefor an appoi ntment with the tel ephone solicitor which will take place

at the solicitor's place of business or the consumer's home and the call is not

made by an automated telephone dialing system. For purposes of this

subsection, an automated telephone dialing sysem is any automatic terminal

equipment that stores or produces numbers to be called randomly or

sequentially;

28)(33) "Wideband network," the wideband network extends the range of fully
switched, digital, addressable information transport from the 144 Kbpsto the
DS3rateof 44.736 Mbps, including the DS1 and DS2 ratesof 1.544 Mbpsand
6.312 Mbps, respectively.

Section 2. That chapter 49-31 be amended by adding thereto aNEW SECTION to read as

follows:
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Any telephone solicitor who makesunsolicited tel ephone callsshall institute proceduresthat
comply with the provisions of thisAct for obtaining alist of personswho do not wish to receive
unsolicited tel ephone callsmade by or on behalf of thetelephonesolicitor. No tel ephone solicitor
may make an unsolicited telephone call to any number listed on the register. The commission
may promulgate rules, pursuant to chapter 1-26, concerning procedures and requirements
regarding the implementation of a register, setting of fees for purchase of the register, form of
the application, requirements for acquiring a copy of the register, requirements for enrollment
on and removal from the register, proceduresfor maintaining aregister, setting of feesto enroll
or renew enrollment on the register, proceduresfor operating theregister, standards concerning
the use of the register, and application of the civil fines.

Section 3. That chapter 49-31 be amended by adding thereto aNEW SECTION to read as
follows:

The commission shall maintain a register of names and telephone numbers of each South
Dakota resdential telephone subscriber who has elected not to receive unsolicited telephone
calls. The commisson may provide to the Federal Trade Commisson, for incluson in the
national "do-not-call" registry, thetelephone numberslisted intheregister. The commission may
include South Dakotaresidential tel ephonesubscriberslistedinthenational " do-not-call” registry
in theregister.

Section 4. That chapter 49-31 be amended by adding thereto aNEW SECTION to read as
follows:

Any telephone solicitor who makes unsolicited telephone calls to South Dakota residential
telephone subscribers shall obtain a copy of the register.

Section 5. That chapter 49-31 be amended by adding thereto aNEW SECTION to read as

follows:
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Thereis hereby established in the state treasury, the telephone solicitation account. Unless
otherwise provided by law, thisfund shall consst of all fees and finesimposed pursuant to this
Act designated for deposit inthe fund. The fund shall be maintained separately and administered
by the commission to implement and administer provisions of this Act. Any interest earned on
money in the fund shall be deposited in the fund. Expenditures from the fund shall be budgeted
through the normal budget process. Unexpended fundsand interest shall remain in the fund until
appropriated by the Legidature. Any expenditure from the fund shall be disbursed on warrants
drawn by the state auditor and shall be supported by vouchers approved by the commission.

Section 6. That chapter 49-31 be amended by adding thereto aNEW SECTION to read as
follows:

Any telephone solicitor who makes unsolicited telephone callsto South Dakota resdential
telephone subscribers shall pay to the commission an annual fee of not more than five hundred
dollars. Fees collected under this section shall be credited to the tel ephone solicitation account.

Section 7. That chapter 49-31 be amended by adding thereto aNEW SECTION to read as
follows:

The commisson shall establish or provide for the operation of aregister. The register may
be operated by the commisson or by another entity under contract with the commission. A
residential telephone subscriber may enroll on the register in accordance with procedures
prescribed by the commission. A subscriber shall pay to the commission a fee, set pursuant to
section 2 of this Act, of not more than five dollars to be listed on the register. Fees collected
under this section shall be credited to the tel egphone solicitation account established in section 5
of thisAct.

Section 8. That chapter 49-31 be amended by adding thereto aNEW SECTION to read as

follows:
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Notwithstanding any other provision of this Act, the commisson may use the national "do-
not-call" registry established and maintained by the Federal Trade Commission as the register.
Section 9. That chapter 49-31 be amended by adding thereto aNEW SECTION to read as
follows:

Notwithstanding the provisons of chapter 49-1A, the commisson may use amounts
deposited in the gross receipts tax fund to implement this Act. All funds used shall be returned
to the gross recel pts tax fund within three years of implementation of the register.

Section 10. That chapter 49-31 be amended by adding thereto aNEW SECTION to read as
follows:

Any telecommunications company that provides local exchange service shall inform its
customers of the provisions of this Act by publication of the notice in the consumer pages of its
telephone directories.

Section 11. That chapter 49-31 be amended by adding thereto aNEW SECTION to read as
follows:

Any person who violates this Act or any rules promulgated pursuant to this Act is subject
to acivil penalty to beimposed by the commission, after notice and opportunity for hearing. The
commission may impose a civil fine of not more than five thousand dollarsfor each offense. In
determining the amount of the penalty upon finding aviolation, or the amount of acompromise
settlement, the commission shall consider the appropriateness of the penalty to the size of the
business of the person charged, prior offenses and compliance history, and the good faith of the
person charged in attempting to achieve compliance. Any tel ephone solicitation madeto aperson
whose name first appears on the register isnot aviolation of this Act if the solicitation ismade
within thirty days of the receipt of the register. Any penalty collected pursuant to this section

ghall be credited to the telephone solicitation account established pursuant to section 5 of this
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1 Act.
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Thisbill hasbeen extensively amended (hoghoused) and may no longer be consistent with
the original intention of the sponsor.

Introduced by: Senator Symens

FOR AN ACT ENTITLED, An Act to limit the use of information contained in certain
commitment documentation related to drug offenses.
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKOTA:

Section 1. That chapter 34-20A be amended by adding thereto a NEW SECTION to read
asfollows:

The petition for commitment, written application, and written report to the circuit court and
the resulting protective custody order required by 8 34-20A-70 shall be sealed and may not be
used for the purpose of enforcing the provisions of chapter 22-42 and chapter 22-42A against
the person being committed. Any law enforcement official or prosecuting attorney may petition
the circuit court to examine these documents, and the court may allow such examination upon
ashowing that the purpose of the examination is not to investigate a violation of chapter 22-42
or chapter 22-42A against the person being committed. However, any information obtained from
the examination of the petition for commitment, written application, written report, or protective
custody order may not be used againgt the person being committed in any prosecution for a

violation of chapter 22-42 or chapter 22-42A.
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