AN ACT
ENTITLED, An Act to allow students in need of special education to open enroll without a joint
individual education program team meeting under certain circumstances.
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKQOTA:

Section 1. That § 13-28-42.1 be amended to read as follows:

13-28-42.1. Notwithstanding the provisions of 88 13-28-44 and 13-37-8.4, arequest to transfer
astudent in need of special education or special education and related services may be granted only
if the nonresident district:

(1) Upon receipt of an open enrollment application, obtains copies of all relevant student

education records on the student applying to open enroll from the resident district;

(2) Completes areview of those relevant student education records; and

(3  Directly communicates with the student's parent or guardian and representatives of the

resident district regarding the student's special education or special education and related
services needs.

If the nonresident district confirms, based upon the recordsreview and communicationswith the
student's parent or guardian and representatives of the nonresident district, that it can provide an
appropriate instructional program and facilities, including transportation, if necessary, to meet the
needs of the student, it may proceed under the provisions of § 13-28-43. If the nonresident district
is not able to make that confirmation, the nonresident district shall initiate an individual education
program team meeting consi sting of representatives from both the resident and nonresident districts
to determine whether the nonresident district can provide an appropriate instructional program,
facilities, and transportation, if necessary.

A request to transfer a student in need of special education or special education and related

services may be denied only pursuant to § 13-28-44 or if an individual education program team
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consisting of representatives from the resident and nonresident districts determines that the
nonresident district cannot provide an appropriate instructional program and facilities, including
transportation, to meet the student's needs. Notwithstanding the provisions of 88 13-37-1.3 and 13-
37-8.4, if the request to transfer is granted, the nonresident district is responsible for the provision
of a free appropriate public education for the student in need of special education or special
education and related services. Notwithstanding the provisionsof 8 13-28-45, thenonresident district
shall aso determine whether the student in need of special education requires transportation as a
related service. If so, the nonresident district shall provide or ensure the provision of transportation
within the boundaries of the attendance center to which the student is assigned.

If aparent or guardian of a student in need of special education or special education and related
services requests to transfer the student back to the resident district, the provisions of § 13-28-43
apply.

Section 2. That § 13-28-44 be amended to read as follows:

13-28-44. Each school district by November 1, 1997, shall by resol ution adopt rel evant standards
for the acceptance and rejection of an application to enroll in the district under the provisions of
88 13-28-40 to 13-28-47, inclusive. The board shall adopt standards through officia board action,
set them forthinwriting, and makethem avail ableto any individual uponreceiving anoral or written
request. Standards shall be limited to the capacity of a program, class, grade level, and school
building operated by the board and the pupil/teacher ratio. Discrimination based on race, gender,
religious affiliation, or disability isprohibited. If two or more children from afamily residing in the
same household must enroll in different school districts as the result of a board's denial of an
application to transfer from a resident district or to enroll in a nonresident district under the
provisions of 88 13-28-40 to 13-28-47, inclusive, neither the resident board nor the nonresident

board may deny the application. However, two or more children from afamily residing in the same
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household who are eligiblefor kindergarten through twel fth grade may open enroll only if, pursuant
to 8§ 13-28-42.1, the nonresident district can provide an appropriate instructional program and
facilities, including transportation, for the child in need of special education or special educationand
related services. If the nonresident district cannot meet the provisions of § 13-28-42.1 for the child
in need of special education or special education and related services, the nonresident district may
deny that child's application for open enrollment.

The decision of alocal school board regarding a student's application for open enrollment or a
request to return to the resident district under the provisions of 88 13-28-40 to 13-28-47, inclusive,
is subject to de novo appeal under the provisions of chapter 13-46. The Department of Education
may promulgate rules pursuant to chapter 1-26 specifying procedural and administrative
requirements for the implementation of the open enrollment program and related transfers and

enrollments under the provisions of 88 13-28-40 to 13-28-47, inclusive.
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