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455J0378 SENATE JUDICIARY COMMITTEE ENGROSSED NO.

SB 60 - 01/28/2004

Introduced by: The Committee on State Affairs at the request of the Office of the Attorney
Generd

FOR AN ACT ENTITLED, An Act to make certain information kept by a law enforcement
agency concerning calls for service available to the public.
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKOTA:

Section 1. That § 23-5-10 be amended to read as follows:

23-5-10. Terms used in 88 23-5-10 to 23-5-13, inclusive, mean:

(1) "Confidential criminal justice information,” criminal identification information
compiled pursuant to chapter 23-5, criminal intelligence information, criminal
investigativeinformation, criminal statisticsinformation madeconfidential pursuant
to 8 23-6-14, and criminal justice information otherwise made confidential by law;

(2) "Crimina history information,” arrest information, conviction information,
disposition information and correction information compiled by the attorney general
pursuant to chapter 23-5, commonly referred to as a "rap sheet”;

(3 "Crimina intelligence information,” information associated with an identifiable
individual, group, organization, or event compiled by alaw enforcement agency: in

the course of conducting an investigation into a crimina conspiracy, projecting a
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-2- SB 60
potential criminal operation, or producing an estimate of future criminal activities,
or inrelation to the reliability of information derived from reports of informants or
investigators or from any type of surveillance;

(4) "Criminal investigative information,” information associated with an individual,
group, organization, or event compiled by alaw enforcement agency in the course of
conducting an investigation of acrime or crimes. Thisincludesinformation about a
crime or crimes derived from reports of officers, deputies, agents, informants, or
investigators or from any type of surveillance;

(5) "Cadlforservice" anevent occurringin or near thejurisdiction of alaw enforcement

agency that requires|aw enforcement response, eval uation, action, or documentation.

Section 2. That § 23-5-11 be amended to read as follows;

23-5-11. Seetton The provisions of § 1-27-1 dees do not apply to confidential criminal

justice information. Information about calls for service revealing the date, time, and general

location and general subject matter of the call is not confidential criminal justice information

and may be released to the public, at the discretion of the executive of the law enforcement

agency involved, unlesstheinformation containsintelligenceor identity i nformation that would

jeopardize an ongoing investigation. The provisions of this section do not supersede more

specific provisions regarding public access or confidentiality el sewherein state or federal law.




State of South Dakota

SEVENTY-NINTH SESSION
LEGISLATIVE ASSEMBLY, 2004

892J0274 SENATE JUDICIARY COMMITTEE ENGROSSED NO.

SB 68 - 01/28/2004

Introduced by: Senators Schoenbeck and de Hueck and Representatives Madsen and Engels

1 FORANACTENTITLED, AnActtorevisecertain provisionsrelating to the receipt of notice
2 of an appeal in an administrative appeal.

3 BEIT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKOTA:

4 Section 1. That § 1-26-31 be amended to read as follows:

5 1-26-31. An appeal shall be taken by serving a copy of a notice of appeal upon the adverse
6  party, upon the agency, and upon the hearing examiner, if any, who rendered the decision, and
7 byfilingtheoriginal with proof of such servicein the office of the clerk of courts of the county
8 inwhich the venue of the appeal is set, within thirty days after the agency served notice of the
9 final decision or, if arehearing is authorized by law and is requested, within thirty days after

10 notice has been served of the decision thereon. Failure to serve notice of the appeal upon the

11  hearing examiner does not constitute a jurisdictional bar to the appeal.
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716J0454 SENATE COMMERCE COMMITTEE ENGROSSED NO.

SB 78 - 01/27/2004

Introduced by: Senators Kelly, de Hueck, Knudson, and Schoenbeck and Representatives

Solum, Konold, LaRue, Peterson (Jim), and Weems

FOR AN ACT ENTITLED, An Act to increase the bond requirements for certain vehicle

deders.

BEIT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKOTA:

Section 1. That § 32-6B-7 be amended to read as follows;

32-6B-7. Before any licenseisissued, the applicant shall deliver to the department a good

and sufficient surety bond, executed by the applicant as principal and by a surety company

qualified to do business in the state as surety. The bond shall be for an amount based upon the

type of license applied for, asfollows:

D
(2)
3
(4)
()

Vehicle dealer's license -- $16;600 $25,000;
Used vehicle dealer's license ---$16;006 $25,000;

Motorcycle dealer's license -- $2,600 $5,000;

Trailer dealer's license -- $10,000 for trailers weighing 2,000 pounds or more; or

Emergency vehicle dealer's license -- $10,000.

The bond shall be to the department and in favor of any customer who suffers any loss that

may be occasioned by reason of the failure of title or by reason of any fraudulent
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-2- SB 78
misrepresentation or breaches of warranty as to freedom from liens. The bond shall be for the
license period, and a new bond or a proper continuation certificate shall be delivered to the
department at the beginning of each license period. Any surety company whieh that paysaclaim
against the bond of a licensee shall notify the department, in writing, that it has paid such a
clam. Any surety company whieh that cancels the bond of a licensee shall notify the
department, in writing, of sdeh the cancellation, giving the reason for that cancellation. If a
claim is made to the department against the bond, which claim is based upon afinal judgment
of acourt of record of this state, the dealer shall execute an additional bond for the amount
necessary to maintain saeh the security at the origina level.

Section 2. That § 32-6C-4 be amended to read as follows:

32-6C-4. Before any license may be issued, the applicant shall deliver to the department, a
surety bond in the amount of twe five thousand dollars, executed by the applicant as principal
and by a surety company qualified to do businessin the state as surety. The bond shall beto the
department and infavor of any customer who suffersany lossthat may be occasioned by reason
of thefailure of title or by reason of any fraudulent misrepresentation or breach of warranty as
to freedom from liens. The bond shall be for the license period, and a new bond or a proper
continuation certificate shall be delivered to the department at the beginning of each license
period. Any surety company whieh that pays aclaim against the bond of alicensee shall notify
the department, inwriting, that it has paid such aclaim and shall state the reason and the amount
of the clam. Any surety company whteh that cancels the bond of a licensee shall notify the
department, in writing, of sdeh the cancellation, giving the reason for that cancellation. If a
claim is made to the department against the bond, which claim is based upon afinal judgment
of a court record of this state, the dealer shall execute an additional bond for the amount

necessary to maintain such security at the original level.
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Section 3. That § 32-7B-6 be amended to read as follows:
32-7B-6. Before any license may be issued, the applicant shall deliver to the department, a
surety bond in the amount of ten twenty thousand dollars, executed by the applicant asprincipal
and by a surety company qualified to do business in the state as surety. If the applicant has
multiple dealer licenses, one bond wit may cover all dealer licenses. The bond shall be of the
amount to cover bonding requirements under each license. The bond shall beto the department
and in favor of any customer who suffers any loss that may be occasioned by reason of the
failure of title or by reason of any fraudulent misrepresentation or breach of warranty as to
freedom from liens. The bond shall be for the license period, and a new bond or a proper
continuation certificate shall be delivered to the department prior to the bond's expiration. Any
surety company that pays a claim against the bond of alicensee shall notify the department, in
writing, that it has paid such aclaim and shall state the reason and the amount of the claim. Any
surety company that cancels the bond of a licensee shall notify the department, in writing, of
steh the cancellation, giving the reason for that cancellation. If a clam is made to the
department against the bond, which claim is based upon a final judgment of a court of record
of this state, the dealer shall execute an additional bond for the amount necessary to maintain
such security at the original level.
Section 4. That § 32-7A-5 be amended to read as follows:
32-7A-5. No license as provided in § 32-7A-3 may beissued to anyone, until the applicant
executes a bond issued by a company licensed to do business in this state, as surety in the
amount of ten twenty-five thousand dollars. The bond shall be payable to the Department of

Revenue and Regulation for the use and benefit of any purchaser or holder of lien to pay any

loss, damages, and expenses resulting from the falure of any title for any fraudulent

misrepresentation or breach of warranty as to freedom from alien. If any claim is made to the
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the dedler shall execute an additional bond for the amount necessary to maintain the security at

the original level.

Section 5. That chapter 32-6B be amended by adding thereto aNEW SECTION to read as
follows:

Toimplement any increasein the amount of adeal er bond, adealer, upon renewal of abond
or upon annua renewal of a dealer license, whichever comes first, shal deliver to the
department an original bond or abond rider that isissued by the surety company showing the
new bond amount.

Section 6. That chapter 32-6C be amended by adding thereto aNEW SECTION to read as
follows:

Toimplement any increasein the amount of adealer bond, adealer, upon renewal of abond
or upon annual renewal of a dealer license, whichever comes first, shall deliver to the
department an original bond or abond rider that isissued by the surety company showing the
new bond amount.

Section 7. That chapter 32-7A be amended by adding thereto aNEW SECTION to read as
follows:

Toimplement any increasein the amount of adealer bond, adeal er, upon renewal of abond
or upon annua renewal of a deder license, whichever comes first, shall deliver to the
department an original bond or abond rider that isissued by the surety company showing the
new bond amount.

Section 8. That chapter 32-7B be amended by adding thereto aNEW SECTION to read as
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follows:
Toimplement any increasein the amount of adealer bond, adealer, upon renewal of abond
or upon annua renewal of a dealer license, whichever comes first, shall deliver to the
department an original bond or abond rider that isissued by the surety company showing the

new bond amount.
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347J0605 SENATE JUDICIARY COMMITTEE ENGROSSED NO.

SB 82 - 01/28/2004

Introduced by: Senators Knudson, Abdallah, de Hueck, and Moore and Representatives
Cutler, Engels, Kraus, and Williamson

FORAN ACT ENTITLED, AnActto require prior notice of automatic renewal datesin certain
telecommuni cations contracts.
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKQOTA:

Section 1. That chapter 49-31 be amended by adding thereto aNEW SECTION to read as
follows:

Any telecommunications company having a contract with a subscriber for any retail
telecommunications service that has aterm of one year or more and that contains a provision
requiring the subscriber to take any action to avoid automatic renewal of the contract for a
renewal term greater than sixty days, shall give prior written notice to the subscriber of the
action that the subscriber must take to avoid automatic renewal. The telecommunications
company shall give notice to the subscriber not less than thirty and not more than sixty days
before the date of the required action. The notice shall inform the subscriber in clear, plain and
conspi cuous language what action the subscriber must take to avoid renewal and the date by
which the subscriber must take such action. If the company failsto give the notice required by

this section, the automatic renewal provision may not be enforced against the subscriber, and

350 copies of this document were printed by the South Dakota Insertions into existing statutes are indicated by underscores.
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the subscriber may terminate the contract at will following expiration of the original term
without incurringany liability or penalty for early termination. The commission may promul gate
rules pursuant to chapter 1-26 concerning theform, content, and means of delivery of the notice

required by this section.
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646J0671 SENATE JUDICIARY COMMITTEE ENGROSSED NO.

SB 99 .- 01/28/2004

Introduced by: Senator Knudson and Representative McCaulley

FOR AN ACT ENTITLED, An Act to revise certain statutes governing trusts.
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKQOTA:

Section 1. That chapter 59-7 be amended by adding thereto a NEW SECTION to read as
follows:

All acts done by an agent pursuant to a durable power of attorney have the same effect and
inureto the benefit of and bind the principal and the principal’s successorsin interest asif done
by the principal. Unless the instrument states a time of termination, the authority of the agent
is exercisable notwithstanding the lapse of time since the execution of the instrument.

Section 2. That chapter 59-6 be amended by adding thereto a NEW SECTION to read as
follows:

A durable power of attorney that purportsto be signed by the principal namedinthedurable
power of attorney is presumed valid. Another person may rely on the presumption of validity
unless the person has actual knowledge that the power was not validly executed or that the
power was revoked.

Except as provided in this section, any person who refuses to accept the authority of the
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agent to exercise a power granted under the durable power of attorney isliable to the principal

and to the principa’s heirs, assigns, and the personal representative or successor in interest of

the principal's estate in the same manner as the person would be liable had the person refused

to accept the authority of the principal to act on the principal's own behalf. The person found

liable for refusing to accept the authority of an agent isliable for damages and costs, including

reasonabl e attorney's fees.

A person who refuses to accept the authority of an agent to exercise apower granted under

adurable power of attorney is not liable pursuant to this section if:

(D

(2)

3
(4)

()

(6)

The person has actual knowledge of the revocation of the durable power of attorney
before the exercise of the power;

The duration of the durable power of attorney specified in the durable power of
attorney has expired;

The person has actual knowledge of the death of the principal;

The person reasonably believesthat the durable power of attorney isnot valid under
the law of this state;

The person reasonably believesthat the durable power of attorney does not grant the
agent authority to perform the transaction requested; or

The person reasonably believesthat acourse of conduct or refusal to act as proposed

by the agent is contrary to the wishes of the principal as expressed to the person.

This section does not negate the liability that a person would have to the principa or the

agent under another form of power of attorney, under the common law, or otherwise.

Section 3. That chapter 59-3 be amended by adding thereto a NEW SECTION to read as

follows:

Anagent may request, receive, and review any information regarding the principal's physical
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or mental health, including legal, medical, and hospital records, execute any release or other
documents that may be required in order to obtain such information, and disclose such
information to such persons, organizations, firms, or corporations as the agent shall deem
appropriate.

Section 4. That chapter 51A-6A be amended by adding thereto a NEW SECTION to read
asfollows:

In addition to the powers granted to the director and the commission in 88 51A-6A-35 to
51A-6A-46, inclusive, the powers granted to the director and commission pursuant to 88 51A-
15-11 to 51A-15-44, inclusive, and 51A-2-25 to 51A-2-27, inclusive, may be utilized by the
director and the commission with regard to trust companies. The powersgranted by 88 51A-15-
11to 51A-15-44, inclusive, and 51A-2-25 to 51A-2-27, inclusive, may be used by the director
and the commission in connection with atrust company as asupplement to or asan independent
alternative to the powers granted in 88 51A-6A-35 to 51A-6A-46, inclusive.

Section 5. That chapter 51A-6A be amended by adding thereto aNEW SECTION to read
asfollows:

The provisions of 88 51A-6A-2 and 51A-6A-39 do not apply to the disclosure of
information by thedirector or the commission in connection with theinstitution and prosecution
of an action against atrust company under 88 51A-15-11to 51A-15-44, inclusive, or 51A-2-25
to 51A-2-27, inclusive, or 51A-6A-35 to 51A-6A-46, inclusive. Disclosure of confidential
information may be made only to formal governmental regulatory bodieswhich haveaneed for
the confidential information.

Section 6. That § 55-3-39 be amended to read as follows:

55-3-39. A genera law or a state jurisdiction provision stating that the laws of this state

governisvalid, effective, and conclusive for thetrust if al of the following are true:
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(1) Someoral of thetrust assets are deposited in this state or physical evidence of such
assetsis held in this state and the trust is being administered by a qualified person;
inthissubdivision, deposited in this state, includes being held in achecking account,
time deposit, certificate of deposit, brokerage account, trust company fiduciary
account, or other similar account or deposit that is located in this state including
South Dakota investments;

(2) A trusteeisaqualified person who is designated as a trustee under the governing
instrument, asuccessor trusteeship, or designated by acourt having jurisdiction over
the trust; and

(3  Theadministration, for example, physically maintainingtrust recordsinthisstateand
preparing or arranging for the preparation of, on an exclusive basis or anonexclusive
basis, an incometax return that must be filed by the trust, occurs wholly or partly in
this state.

The State of South Dakota and its courts have jurisdiction over atrust created in aforeign

jurisdiction if the administration of the trust meets the three requirements set forth in this

section.
Nothing in this section may be construed to be the exclusive means of providing a valid
effective and conclusive state jurisdiction provision.
Section 7. That § 55-15-6 be amended to read as follows:
55-15-6. The unitrust amount shall be determined as follows:
(1) For thefirst three accounting periods of the trust, the unitrust amount for a current
valuation year of thetrust shall be three percent, or such higher percentage specified
by the terms of the governing instrument or by the election of the trustee, the

disinterested person, or the court, of the net fair market value of the assetsheld in the
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3

(4)

()

-5- SB 99
trust on the first business day of the current valuation year;

Beginning with the fourth accounting period of the trust, the unitrust amount for a
current valuation year of the trust shall be three percent, or such higher percentage
specified by the terms of the governing instrument or by the election of the trustee,
the disinterested person, or the court, of the average of the net fair market value of
the assets held in the trust on the first business day of the current valuation year and
the net fair market value of the assets held in the trust on the first business day of

each prior valuation year, as defined in subdivision 55-15-1(10);

The percentage that may be elected in determining the unitrust amount shall be a
reasonable current return from the trust, taking into account the intentions of the
trustor of the trust as expressed in the governing instrument, the needs of the
beneficiaries, general economic conditions, projected current earnings and
appreciation for the trust, and projected inflation and its impact on the trust.
However, if such percentage is three percent or greater, or if no percentage is
specified, then that percentage shall be three percent;

The unitrust amount for the current valuation year shall be proportionately reduced
for any distributions, in whole or in part, other than distributions of the unitrust
amount, and for any paymentsof expenses, including debts, disbursementsand taxes,
from the trust within a current valuation year that the trustee determines to be
material and substantial, and shall be proportionately increased for the receipt, other
than areceipt that represents areturn on investment, of any additional property into
the trust within a current valuation year;

In the case of ashort accounting period, the trustee shall prorate the unitrust amount

on adaily basis;
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(6) If the net fair market value of an asset held in the trust has been incorrectly
determined either in acurrent valuation year or in aprior valuation year, the unitrust
amount shall be increased in the case of an undervaluation, or be decreased in the
case of an overvaluation, by an amount equal to the difference between the unitrust
amount determined based on the correct valuation of the asset and the unitrust
amount originally determined;

(7)  Indetermining the net fair market value of the assets held in trust, the determination
may not include the value of any residential property or any tangible personal
property that, as of the first business day of the current valuation year, one or more
income beneficiaries of the trust have or had the right to occupy, or have or had the
right to possess or control, other than in acapacity astrustee, and instead the right of
occupancy or the right of possession or control shall be deemed to be the unitrust
amount with respect to the residential property or the tangible personal property; or
any asset specifically given to abeneficiary under thetermsof thetrust and thereturn
on investment on that asset, which return on investment shall be distributed to the
beneficiary.

Section 8. That § 55-3-35 be amended to read as follows:

55-3-35. If aparty to the proceeding has the same interest as a person under disability, itis

not necessary to serve the person under a disability. If thereis no party to the proceeding who

has the same interest as a person under disability, notice shall be served on that person's

conservator, if aconservator has been appointed. If the person under disability is a minor and

no conservator has been appointed, notice shall be served on aguardian of the minor if one has

been appointed, or if no guardian has been appointed, then on the natural parents, or if thereare

no natural parents alive, then upon the adoptive parent or parents of the minor. If there are no
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adoptive parents of aminor, then notice shall be served upon any person responsiblefor or who

has assumed responsibility for the minor's care or custody. If the person under adisability isan

adult and no conservator has been appointed, notice shall be served on an agent under adurable

power of attorney, aquardian of the adult person, a trustee responsible for the management of

al or aportion of the adult person's estate, or any person responsible for or who has assumed

responsibility for the adult person's care or custody.

Section 9. That § 55-3-24 be amended to read as follows:

55-3-24. Anirrevocable trust may be modified or terminated upon the consent of all of the
beneficiaries if continuance of the trust on its existing terms is not necessary to carry out a
material purpose. Whether or not continuance of the trust on its existing terms is necessary to
carry out a material purpose, an irrevocable trust may be modified or terminated upon the
consent of thetrustor and all of the beneficiaries. Upon termination of atrust under this section,
thetrustee shall distribute the trust property in accordance with the trustor's probabl e intention
or in any other manner as agreed by all the beneficiaries. The trustor's powers with respect to
termination or modification may be exercised by an agent under apower of attorney only to the
extent the power of attorney expressly so authorizes. A conservator may exercise the trustor's
powers under this section only if approved by the court supervising the conservatorship. If the

consent of aperson under disahility isrequired, such consent may be given by any person upon

whom notice may be served pursuant to § 55-3-35.

Section 10. That § 21-22-9 be amended to read as follows:

21-22-9. Any trustee or beneficiary of any other trust may, if thetrusteeisaresident of this
state or if any of the trust estate hasits situs in this state, at any time petition the circuit court,
the county where such petition isto befiled to be determined the same asin the case of acourt

trust, to exercise supervision. Upon such petition being filed the court must fix atime and place
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for hearing thereon, notice to be given as provided by this chapter and upon such hearing shall
enter an order assuming supervision unless good causeto the contrary is shown. Thereupon the
trustee shall within thirty days, file theinformation required pursuant to § 21-22-3 by atrustee
under a court trust, and at all times thereafter the court shall have the same powers as over a
court trust. If the petition for court supervision includes the information required pursuant to
§ 21-22-3, the trustee or beneficiary may in the same petition request court action as to any

matter rel evant to the administration of thetrust, i ncluding the termination of court supervision.

Upon the hearing on the petition, the court shall enter an order assuming supervision unless
good cause to the contrary is shown and further shall make such order or give such directions
to the trustee as the court shall determine.

Section 11. That § 55-3-29 be amended to read as follows:

55-3-29. Without approval of court and except as otherwise provided by the terms of the
trust, a trustee may combine two or more trusts into a single trust or divide a trust into two or
more separate trusts, if the combination or division does not impair the rights of any of the
beneficiaries or substantially affect the accomplishment of the trust purposes. On petition by a
trustee or beneficiary, the court may affirm or prevent aproposed combination or division; and,

if the terms of the trust instruments creating the trusts are inconsistent, the court shall resolve

such inconsistencies in its order by establishing the terms of the trust that will survive the

combination or division.

Section 12. That § 55-3-27 be amended to read as follows:

55-3-27. Except as otherwise provided by the terms of the trust, if the value of the trust
property of a noncharitable trust is less than thirty fifty thousand dollars, the trustee may
terminate the trust. On petition by atrustee or beneficiary, the court may modify or terminate

anoncharitabletrust or appoint anew trusteeif it determinesthat the value of the trust property
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isinsufficient to justify the cost of administration involved. Upon termination of atrust under
this section, the trustee shall distribute the trust property in accordance with the trustor's

probable intention. The existence of spendthrift or similar protective provisionsin atrust does

not make this section inapplicable. The court, when considering the termination of a trust

containing spendthrift or similar protective provisions, shall consider the feashility of

appointing anew trustee to continue the trust.
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SEVENTY-NINTH SESSION
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49330632 SENATE HEAL TH AND HUMAN SERVICES
COMMITTEE ENGROSSED No. SB 147 - ov/28/2004

Introduced by: Senators Moore and Olson (Ed) and Representatives Michels and Hunhoff

1 FORAN ACT ENTITLED, An Act to establish afund for rehabilitation services for persons

2 with spinal cord or traumatic brain injuries and the research of spinal cord and traumatic

3 brain injuries and to create an advisory council for the disbursement of the fund.

4 BEIT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKOTA:

5 Section 1. Thereisestablishedinthestatetreasury the spinal cord and traumatic braininjury

6 fund. Any liquidated costs collected pursuant to section 2 of this Act and any federal grants,

7  private donations, and other moneys designated for the spinal cord and traumatic brain injury

8 fund shal be deposited in the fund. The moneys in the fund shall be appropriated by the

9 Legidature to the Department of Human Services for the purpose of funding rehabilitation
10  servicesfor personswith spinal cord or traumatic brain injuries and funding research projects
11  that promote the advancement of knowledge in the area of spina cord and traumatic brain
12 injury. Notwithstanding § 4-8-21, any unexpended or unobligated moneys may not revert to the
13  fund from which appropriated.
14 Section 2. Any person convicted of any violation of 8 32-23-1 shall, in addition to any other
15 penalty, assessment, or fine provided by law, pay aliquidated costinthe amount of twenty-five
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dollars, which shall be deposited in the spinal cord and traumatic brain injury fund.

Section 3. There s created an advisory council on spinal cord and traumatic brain injury.
The advisory council shall be composed of nine members, two of which shall be personswho
have a spinal cord injury and one who has had a traumatic brain injury. The balance of the
advisory council shall consist of physicians and other allied health professionals who have
expertiseintheareaof spinal cord and traumatic braininjuries. The secretary of the Department
of Human Services shall appoint the members. Terms on the advisory council shall be four
years, with no member serving morethan two terms. Any member unwilling or unableto fulfill
a term shall be succeeded by a member chosen by the secretary to fulfill that term. If the
unexpired balance of the replaced member's term is less than eighteen months, the succeeding
member may be reappointed by the secretary twice. The advisory council shall provide advice
and expertise to the department regarding the disbursement of the funds in the spinal cord and

traumatic brain injury fund.
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490J0471 SENATE JUDICIARY COMMITTEE ENGROSSED NO.

SB 154 - 01/28/2004

Introduced by: Senators Knudson and de Hueck and Representatives Madsen, Cutler,
Deadrick (Thomas), and Engels

1 FORAN ACT ENTITLED, An Act to revise certain filing fees collected by the secretary of
2 state.

3 BEIT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKOTA:

4 Section 1. That 8§ 47-34-54 be amended to read as follows:
5 47-34-54. The secretary of state shall charge and collect for:
6 (1) Flingtheorigina articlesof organization and issuing certificates of organization, in
7 the case of adomestic limited liability company or filing, registering, and issuing a
8 certificate of authority in the case of aforeign liability company:+-thetotat-agreed
9 eontributionsof-the mttecHtabtity-company-are:, afiling fee of two hundred fifty

10 dallars;

11 $-160

12 —125

13 —260

14 —300

15 —460
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For amending the articles of organization in the case of adomestic limited liability
company or amending the registration in the case of a foreign limited liability

company, afiling fee of

one hundred seventy-five dollars;

For filing articlesof dissolution, issuing acertificate of dissolution, and cancelingthe
certificate of organization, ten dollars;

For filing astatement of change of address of registered officeor change of registered
agent, or both, ten dollars;

For filing articles of merger or consolidation, fifty dollars;

Anannual tax of fifty dollars, due and payable January second of each year. Thistax
isdelinquent if not paid by February first and a penalty of fifty dollars shall also be

assessed.

Section 2. That § 47-34A-212 be amended to read as follows:

47-34A-212. The secretary of state shall charge and collect for:

(@

Filing the first annual report-+-the-total-agreed-eontribution-of-the HmttecHtabity
eompany-are:, afiling fee of two hundred fifty dollars;




SB 154

o
-

12

13

14

15

16

17

18

19

20

21

22

due and payable with the filing of all annual report,

A reporting fee of fifty dollars,

(©)

23

after the first annual report required in 8 47-34A-211(c).

24

Section 3. That § 47-34A-1206 be amended to read as follows:

25

47-34A-1206. The secretary of state may charge the following fees:

26
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For amending or restating the articles of organization in the case of a domestic
limited liability company or amending theregistration inthe case of aforeignlimited

liability company, afiling fee of ftfty one hundred seventy-five dollars,

For filing articles of termination, ten dollars;

For filing articles of merger, fifty dollars;

For filing a statement of dissociation, ten dollars;

For filing an application to reserve a name, twenty dollars;

For issuing a certificate of existence, fifteen dollars;

For filing an application for registration of name, one dollar for each month, or
fractionthereof, between the date of filing such application and December thirty-first
of the calendar year in which such application isfiled;

For filing an annual renewal of registration, alimited liability company which hasin
effect a registration of its name, may renew such registration from year to year by
annually filing an application for renewal setting forth the facts required to be set
forth in an original application for registration and a certificate of good standing as
required for the original registration and by paying a fee of ten dollars. A renewal
application may be filed between the first day of October and the thirty-first day of
December in each year; and shall extend the registration for the following year;

For acting as agent for service of process the secretary of state shall charge and
collect at the time of such service twenty-five dollars which may be recoverable as
taxable costs by the party to the suit or action causing the service to be made if the

party prevailsin the suit or action.

Each limited liability company, domestic or foreign, that fails or refused to file its annual

report for any year within the time prescribed is subject to a penalty of fifty dollars to be
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assessed by the secretary of state.
Section 4. That 8§ 47-9-7 be amended to read as follows:
47-9-7. The secretary of state shall charge and collect for:
(1) Filing articles of incorporation and issuing acertificate of incorporation or filing an
application of aforeign corporation for a certificate of authority to transact business

in this state and issuing the certificate, two hundred fifty dollars;:

(2) Filing articles of amendment and issuing a certificate of amendment, fifty one

hundred seventy-five dollars;
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Filing restated articles of incorporation, fifty one hundred seventy-five dollars;

Filing articles of merger or consolidation and issuing a certificate of merger or
consolidation, fifty dollars;

Filing an application to reserve a corporate name, twenty dollars;

Filing anotice of transfer of areserved corporate name, ten dollars;

Filing a statement of change of address of registered office or change of registered
agent, or both, ten dollars;

Filing a statement of the establishment of a series of shares, fifty dollars;

Filing a statement of cancellation of shares, fifty dollars;

Filing a statement of reduction of stated capital, fifty dollars;

Filing a statement of revocation of voluntary dissolution proceedings, ten dollars;
Filing articles of dissolution, ten dollars;

Filing an application of aforeign corporation for an amended certificate of authority
to transact businessin this state and i ssuing an amended certificate of authority, fifty

one hundred seventy-five dollars;

Filing a copy of an amendment to the articles of incorporation of a foreign
corporation holding a certificate of authority to transact business in this state, fifty

one hundred seventy-five dollars;

Filing a copy of articles of merger of aforeign corporation holding a certificate of
authority to transact businessin this state, fifty dollars;

Filing an application for withdrawal of aforeign corporation and issuing acertificate
of withdrawal, ten dollars;

Filing any other statement or report except an annual report, of adomestic or foreign

corporation, ten dollars;
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Filing by a domestic corporation of articles of amendment, restated articles of
incorporation, or articles of merger or consolidation in which the surviving
corporation is a domestic corporation, which provides authority to increase the
number of authorized shares of such corporation, in addition to the other fees
imposed by this section, an additional fee shall be charged as shall make, together
with the fee paid at the time of the incorporation, atotal sum equal to the fee which
would be required under this section in case the corporation had been incorporated
for such total increased capitalization;

Filing by aforeign corporation of articles of amendment or articles of merger when
the surviving or new corporation is a foreign corporation, which articles provide
authority to increase the number of authorized shares of such foreign corporation, in
addition to the other feesimposed by this section, an additional fee shall be charged
as shall make, together with thefee paid at the time of authorization based onthefee
schedule in subdivision (1) of this section, atotal sum equal to the fee which would
be required under this section in the case the corporation had been authorized for
such total increased capitalization;

All articles of amendment or articles of merger if the surviving or new corporation
isaforeign corporation shall be filed with the secretary of state within thirty days
after they have been filed with the secretary of state or other proper officer of the
state wherein the corporation isorganized. In case of failureto sofilewithinthetime
specified in this subdivision, the corporation shall pay to the secretary of state on the
filing of such articles of amendment or articles of merger a penalty of twenty-five
dollars,

Filing an annual report of a domestic or foreign corporation, thirty dollars;
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Each corporation, domestic or foreign, that failsor refusestofileitsannual report for
any year within the time prescribed by this chapter is subject to a penalty of fifty
dollars to be assessed by the secretary of state;
Issuing a certificate of existence, fifteen dollars;

Filing articles of correction, twenty dollars.
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Introduced by: Senators Bogue, Moore, and Sutton (Duane) and Representatives Gillespie,
Bartling, Deadrick (Thomas), and McCaulley

FOR AN ACT ENTITLED, An Act to revise the period of time when certain penalties apply
for failing to file or pay certain taxes due.
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKQOTA:

Section 1. That § 10-45-48.1 be amended to read as follows:

10-45-48.1. Any person who:

(1) Makesany falseor fraudulent returnin attempting to defeat or evadethetax imposed
by this chapter is guilty of a Class 6 felony;

(2) Failsto pay tax due under this chapter within thirty sixty days from the date the tax
becomes dueis guilty of a Class 1 misdemeanor;

(3) Failstokeeptherecordsand booksrequired by 8§ 10-45-45 or refusesto exhibit these
records to the secretary of revenue and regulation or his agents for the purpose of
examination is guilty of a Class 1 misdemeanor;

(4) Falstofileareturnrequired by thischapter within thirty sixty daysfrom the datethe
return is dueis guilty of aClass 1 misdemeanor;

(5) Engagesin business as a retailer under this chapter without obtaining a sales tax

350 copies of this document were printed by the South Dakota Insertions into existing statutes are indicated by underscores.
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licenseis guilty of aClass 1 misdemeanor;

Engagesin businessasaretailer under this chapter after hissalestax license hasbeen
revoked by the secretary of revenue and regulation is guilty of a Class 6 felony;
Willfully violates any rule of the secretary of revenue and regulation for the
administration and enforcement of the provisions of this chapter is guilty of aClass
1 misdemeanor;

Violates either subdivision (2) or subdivision (4) two or more times in any
twelve-month period is guilty of a Class 6 felony;

Engages in business as a retailer under this chapter without obtaining a sales tax
license after having been notified in writing by the secretary of revenue and
regulation that the person is aretailer subject to the provisions of the sales and use
tax laws is guilty of a Class 6 felony. It is not aviolation of this subdivision if the
person engaging in business as a retailer files an application for a sales tax license
and meets al lawful prerequisites for obtaining such license within three days from

receipt of written notice from the secretary.

For purposes of this section, the term, “person*, includes corporate officers having control,

supervision of or charged with the responsibility for making tax returns or payments pursuant

to § 10-45-55.

Section 2. That § 10-45D-14 be amended to read as follows:

10-45D-14. Any person who:

D

(2)

Makesany false or fraudulent return in attempting to defeat or evade the tax imposed
by 88 10-45D-1 to 10-45D-2, inclusive, is guilty of a Class 6 felony;
Failsto pay tax due under 88 10-45D-1 to 10-45D-14, inclusive, within thirty sixty

days from the date the tax becomes due is guilty of a Class 1 misdemeanor;
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Fails to keep the records and books required by 8 10-45D-13 or refuses to exhibit
these records to the secretary of revenue and regulation or the secretary's agents for
the purpose of examination is guilty of a Class 1 misdemeanor;
Failstofileareturn required by 88 10-45D-1 to 10-45D-14, inclusive, within thtrty
sixty days from the date the return is due is guilty of a Class 1 misdemeanor;
Willfully violates any rule of the secretary of revenue and regulation for the
administration and enforcement of the provisions of 88 10-45D-1 to 10-45D-14,
inclusive, is guilty of aClass 1 misdemeanor; or

Violates either subdivision (2) or subdivision (4) of this section two or more times

in any twelve-month period is guilty of a Class 6 felony.

Section 3. That § 10-46A-13.1 be amended to read as follows:

10-46A-13.1. Any person who:

D

(2)

3

(4)

()

(6)

Makesany false or fraudulent return in attempting to defeat or evade the tax imposed
by this chapter is guilty of a Class 6 felony;

Fails to pay tax due under this chapter within thirty sixty days from the date the tax
becomes dueis guilty of a Class 1 misdemeanor;

Failsto keep therecords and booksrequired by 8 10-45-45 or refusesto exhibit these
records to the secretary of revenue and regulation or his agents for the purpose of
examination is guilty of a Class 1 misdemeanor;

Failstofileareturn required by thischapter within thtrey sixty daysfrom the date the
return is dueis guilty of aClass 1 misdemeanor;

Engages in business under this chapter without obtaining a contractor's excise tax
licenseis guilty of aClass 1 misdemeanor;

Engages in business under this chapter after his contractor's excise tax license has
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been revoked by the secretary of revenue and regulation isguilty of aClass 6 felony;
Violates either subdivision (2) or subdivision (4) of this section two or more times
in any twelve-month period is guilty of a Class 6 felony;

Engages in business under this chapter without obtaining a contractor's excise tax
license after having been notified in writing by the secretary of revenue and
regulation that the person is a contractor subject to the provisions of the contractors
excise tax lawsis guilty of aClass 6 felony. It is not aviolation of this subdivision
if the person engaging in business files an application for a contractor's excise tax
licenseand meetsall lawful prerequisitesfor obtaining such licensewithinthreedays

from receipt of written notice from the secretary.

For purposes of this section, the term, *person”, includes corporate officers having control,

supervision of or charged with the responsibility for making tax returns or payments pursuant

to § 10-46A-13.

Section 4. That § 10-46B-11.1 be amended to read as follows:

10-46B-11.1. Any person who:

D

(2)

3

(4)

Makesany false or fraudulent returnin attempting to defeat or evade the tax imposed
by this chapter is guilty of a Class 6 felony;

Failsto pay tax due under this chapter within thirty sixty days from the date the tax
becomes dueis guilty of a Class 1 misdemeanor;

Failsto keep therecords and booksrequired by 8 10-45-45 or refusesto exhibit these
records to the secretary of revenue and regulation or his agents for the purpose of
examination is guilty of a Class 1 misdemeanor;

Failstofileareturn required by this chapter within thirty sixty daysfrom the datethe

return is dueis guilty of aClass 1 misdemeanor;
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Engages in business under this chapter without obtaining a contractor's excise tax
licenseis guilty of aClass 1 misdemeanor;

Engages in business under this chapter after his contractor's excise tax license has
been revoked by the secretary of revenue and regulation isguilty of aClass 6 felony;
Violates either subdivision (2) or subdivision (4) two or more times in any
twelve-month period is guilty of a Class 6 felony;

Engages in business under this chapter without obtaining a contractor's excise tax
license after having been notified in writing by the secretary of revenue and
regulation that the person is a contractor subject to the provisions of the contractors
excise tax lawsis guilty of aClass 6 felony. It isnot aviolation of this subdivision
if the person engaging in business files an application for a contractor's excise tax
licenseand meetsall lawful prerequisitesfor obtaining such licensewithinthreedays

from receipt of written notice from the secretary.

For purposes of this section, the term, *person”, includes corporate officers having control,

supervision of or charged with the responsibility for making tax returns or payments pursuant

to § 10-46B-11.

Section 5. That § 10-52A-8 be amended to read as follows:

10-52A-8. Any person who:

D

(2)

3

Makesany false or fraudulent return in attempting to defeat or evade the tax imposed
by this chapter is guilty of a Class 6 felony;

Failsto pay tax due under this chapter within thirty sixty days from the date the tax
becomes dueis guilty of a Class 1 misdemeanor;

Failsto keep therecordsand booksrequired by 8 10-52A-9 or refusesto exhibit these

records to the secretary of revenue or the secretary's agents for the purpose of
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examination is guilty of a Class 1 misdemeanor;

Failstofileareturn required by this chapter within thirty sixty daysfrom the datethe
return is dueis guilty of aClass 1 misdemeanor;

Willfully violates any rule of the secretary of revenue and regulation for the
administration and enforcement of the provisions of this chapter is guilty of aClass
1 misdemeanor; or

Violates either subdivision (2) or subdivison (4) two or more times in any

twelve-month period is guilty of a Class 6 felony.

Section 6. That § 10-33A-17 be amended to read as follows:

10-33A-17. Any person who:

(D)

(2)

3

(4)

()

(6)

Makes any false or fraudulent return in attempting to defeat or evade the
telecommunications gross receipts tax is guilty of a Class 6 felony;

Failsto pay the telecommunications gross recei pts tax due under this chapter within
thirty sixty days from the date the tax becomes due is guilty of a Class 1
misdemeanor;

Fails to keep the records required by this chapter or refuses to exhibit these records
to the department for the purpose of examination isguilty of aClass 1 misdemeanor;
Failstofileareturn required by this chapter within thirty sixty daysfrom the datethe
return is dueis guilty of aClass 1 misdemeanor;

Engages in business as a telecommunications company under this chapter without
obtaining a telecommunications gross receipts tax license is guilty of a Class 1
misdemeanor;

Engages in business as a telecommuni cations company under this chapter after the

company's telecommunications gross receipts tax license has been revoked or
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canceled by the secretary is guilty of a Class 6 felony;

Willfully violates any rule of the secretary for the administration and enforcement of
the provisions of this chapter is guilty of a Class 1 misdemeanor;

Violates either subdivision (2) or subdivision (4) of this section two or more times
in any twelve-month period is guilty of a Class 6 felony; or

Engages in business as a telecommunications company under this chapter without
obtaining atelecommunications gross recel ptstax license after having been notified
in writing by the secretary that the telecommunications company is subject to the
provisions of this chapter isguilty of aClass 6 felony. However, itisnot aviolation
of this subdivision if the telecommunications company providing any
telecommunications service files an application for a telecommunications gross
receipts tax license and meets al lawful prerequisites for obtaining such license

within three days from receipt of written notice from the secretary.

For purposes of this section, the term, telecommunications company, includes corporate

officershaving control, supervision of, or charged with theresponsibility for making tax returns

or payments pursuant to this chapter.
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273)0668 SENATE LOCAL GOVERNMENT COMMITTEE
ENGROSSED NO. SB 177 - 01282004

Introduced by: Senators Reedy, Brown, Moore, and Vitter and Representatives Kroger,
Hunhoff, Michels, Nesselhuf, and Schafer

FOR AN ACT ENTITLED, An Act to revise certain provisions related to contacts between
members of the governing body and municipal employees in municipalities using the city
manager form of government.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKQOTA:

Section 1. That § 9-10-16 be amended to read as follows;

ordinance set forth the conditions and situations in which the governing body and its members

may establish verbal or written contact with the administrative service, which may include

contact for purposes of inquiry or discussion of official business of the municipality and other

contacts not related to the official business of the municipality. However, it is a Class 2

misdemeanor for any member of the governing body to give orders to any subordinate of the
manager. Upon conviction of aviolation of this section, the court in which such conviction is
had may, in its discretion, enter an order removing the member of the governing body so

convicted from his office.
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