State of South Dakota

EIGHTIETH SESSION
LEGISLATIVE ASSEMBLY, 2005

760L0216
seENATEBILL No. 204

Introduced by: SenatorsDuenwald, Abdallah, Bartling, Duniphan, Gray, Greenfield, Hansen
(Tom), Koetzle, Koskan, McNenny, Moore, Schoenbeck, Smidt, and Sutton
(Dan) and Representatives Miles, Brunner, Frost, Fryslie, Gassman, Hackl,
Hargens, Hunt, Jerke, Koistinen, Kraus, McCoy, Rausch, Rave, and Van
Etten

1 FORANACTENTITLED, AnActtorevisecertainprovisionsregardinglivingwillsand health
2 care decisions by agents.

3 BEIT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKOTA:

4 Section 1. That § 34-12D-1 be amended to read as follows:

5 34-12D-1. Terms used in this chapter mean:

6 (1) "Attendingphysician," thephysicianwho hasprimary responsibility for thetreatment

7 and care of the patient;

8 (2) "Declaration," awriting executed in accordancewiththerequirementsof § 34-12D-2;

9 (3 "Health-careprovider," any personwhoislicensed, certified, or otherwiseauthorized
10 by law to administer health care in the ordinary course of business or practice of a
11 profession, including any person employed by or acting for any such authorized
12 person;
13 (4) "Life-sustaining treatment,” any medical procedure or intervention that, when
14 administered to aqualified patient, will serve only to postpone the moment of death
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-2- SB 204
or to maintain the patient in a condition of permanent unconsciousness. The term

does not include the provision of appropriate care or any procedure or treatment,

including the administration of nutrition and hydration by any means, when necessary

to maintain or provide for the qualified patient's comfort, hygiene-anel, or human

ecessary or to aleviate pain;
"Person,” an individual, corporation, business trust, estate, trust, limited liability
company, partnership, association, joint venture, government, governmental
subdivision, or agency, or any other legal or commercia entity;

"Physician," an individual licensed to practice medicine in this state;

"Qualified patient," an adult individual who has executed a declaration and who has

been determined by the attending physi cian and oneother physician, using reasonable

medical judgment, to bein aterminal condition;

"Reasonable medical judgment,” a medical judgment that would be made by a

physician who is knowledgeabl e about the case and the treatment possibilities with

respect to the medica conditions involved;

"Terminal condition," anincurableandirreversibleconditionthat, in accordancewith
accepted medical standards, will cause death within a relatively short time if
life-sustaining treatment is not administered, or a coma or other condition of
permanent unconsciousnessthat, in accordancewith accepted medical standards, will
last indefinitely without significant improvement and in which the individua is
unable to communicate verbally or nonverbally, demonstrates no purposeful
movement or motor ability, andisunableto interact purposefully with environmental

stimul ation.
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Section 2. That § 34-12D-3 be amended to read as follows:

34-12D-3. A declaration may, but need not, be in the following form:

LIVING WILL DECLARATION

Thisisan important legal document. This document directs the medical treatment you are
to receive in the event you are unable to participate in your own medical decisionsand you are
in aterminal condition. This document may state what kind of treatment you want or do not
want to receive.

Thisdocument can control whether you live or die. Prepare this document carefully. If you
usethisform, readit completely. Y ou may want to seek professional help to make suretheform
does what you intend and is completed without mistakes.

This document will remain valid and in effect until and unless you revoke it. Review this
document periodically to make sure it continues to reflect your wishes. You may amend or
revoke this document at any time by notifying your physician and other health-care providers.
You should give copies of this document to your physician and your family. This form is
entirely optional. If you choose to use this form, please note that the form provides signature
lines for you, the two witnesses whom you have selected and a notary public.

TO MY FAMILY, PHYSICIANS, AND ALL THOSE CONCERNED WITH MY CARE:

[, willfully and voluntarily make this declaration as a directive to be followed if | am
inaterminal condition and become unableto participatein decisionsregarding my medical care.

With respect to any life-sustaining treatment, | direct the following:

(Initial only one of the following optional directivesif you agree. If you do not agree with
any of the following directives, spaceis provided below for you to write your own directives).

__ NO LIFE-SUSTAINING TREATMENT. | direct that no life-sustaining treatment be

provided. If life-sustaining treatment is begun, terminate it.
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_ TREATMENT FOR RESTORATION. Provide life-sustaining treatment only if and for
so long as you believe treatment offers a reasonable possibility of restoring to me the ability to
think and act for myself.

_ TREAT UNLESS PERMANENTLY UNCONSCIOUS. If you believe that | am
permanently unconscious and are sati sfied that thisconditionisirreversible, then do not provide
me with life-sustaining treatment, and if life-sustaining treatment is being provided to me,
terminateit. If and so long asyou believethat treatment has areasonable possibility of restoring
consciousness to me, then provide life-sustaining treatment.

_ MAXIMUM TREATMENT. Preserve my life as long as possiblebut-donetprovide

ect. Provide

any available treatment or artificial nutrition and hydration whose withdrawal , withholding, or

denial, in reasonable medical judogment, would likely result in my death.

(Artificial nutrition and hydrationisfood and water provided by means of anasogastric tube

or tubes inserted into the stomach, intestines, or veins. If food and water are withdrawn,

withheld, or denied, starvation or dehydration may be the cause of death and not the terminal

condition. If you do not wish to receive thisfermoftreatment artificial nutrition and hydration,
you must initial the statement below which reads: "I intend to include thistreatment; artificial

nutrition and hydration among the 'life-sustaining treatment' that may be withheld or

withdrawn.")
With respect to artificial nutrition and hydration, | wish to make clear that
(Initial only one)

_ | intend to include thts—treatment artificial nutrition and hydration among the

"life-sustaining treatment” that may be withheld or withdrawn.

_ | do not intend to include this-treatment artificial nutrition and hydration among the
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"life-sustaining treatment” that may be withheld or withdrawn.
(If you do not agree with any of the printed directives and want to write your own, or if you
want to write directivesin addition to the printed provisions, or if you want to express some of

your other thoughts, you can do so here).

Date:

(your signature)

(your address) (type or print your signature)
The declarant voluntarily signed this document in my presence.

Witness

Address

Witness

Address

On this the day of , , the declarant, , and

witnesses ,and personally appeared beforethe undersigned officer

and signed the foregoing instrument in my presence. Dated this day of ,

Notary Public
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My commission expires:

Section 3. That § 34-12D-12 be amended to read as follows:
34-12D-12. If an individual's declaration contains a directive to provide any available

treatment or artificial nutrition and hydration treer—any—¢teamstanees whose withdrawal,

withholding, or denial, in reasonable medical judgment, would likely result in death, any

physician or health-care provider who has responsibility for the treatment and care of the
individual must provide the directed treatment or artificial nutrition and hydration in those
circumstances so long as it is technically feasible. A physician or health-care provider who
objects to providing such treatment may instead transfer the individual to a physician or
health-care provider willing to honor the declaration, but must continueto providethetreatment
or care until the transfer is effectuated.

Section 4. That § 34-12D-19 be amended to read as follows:

34-12D-19. This chapter does not require a physician or other health-care provider to take

action contrary to reasonable medical standards. However, nothing in this section may be

construed to authorize aviolation of 8§ 34-12D-12.

Section 5. That 8§ 34-12C-1 be amended to read as follows:

34-12C-1. Terms used in this chapter mean:

(1) "Attending physician,” the physician who at the time of reference has primary
responsibility for the health care of a person;

(2)  "Durablepower of attorney for health care," aninstrument executed pursuant to § 59-
7-2.1 that authorizesits attorney in fact to make a health care decision or to consent
to health care on behalf of its principal;

(3 "Hedth care" any care, treatment, service, or procedure to maintain, diagnose, or

treat a person's physical or mental condition. The term also includes admission to,
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-7- SB 204
and personal and custodial care provided by, alicensed health carefacility asdefined
in834-12-1.1,

"Health care decision,” the determination of the health care to be provided to a
person;

"Health care provider," any licensed health care facility and any person, corporation,
or organization licensed, certified, or otherwise authorized or permitted by law to
administer health care;

"Incapacitated person,” any person who is incapable of giving informed consent to
health care;

"Informed consent," consent voluntarily, knowingly, and competently given after

explanation of the information reasonably necessary to form an intelligent and

informed decision to consent to or refuse aproposed medical procedure or treatment.

This information includes disclosure of significant risks inherent in or incident to

abstention from aproposed medical procedure or treatment, probabilities of success

in view of the gravity of the patient's condition, and alternative treatments or

procedures, if reasonably appropriate;

"Nutrition," sustenance administered by way of the gastrointestinal tract;

"Person available to consent,” any person who is authorized to make a health care
decision for an incapacitated person and whose existenceisknown to the health care
provider and who, in the good faith judgment of the health care provider, is
reasonably available for consultation and is willing and competent to make an

informed health care decision.

Section 6. That § 34-12C-3 be amended to read as follows:

34-12C-3. In the absence of an applicable declaration executed pursuant to § 34-12D-2 and




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

-8- SB 204
in the absence of adurable power of attorney for health care or the appointment of a guardian
of the person, or if neither the attorney in fact nor guardian isavailable to consent, ahealth care
decision for an incapacitated person may be made by the following members of the
incapacitated person's family who are available to consent, in the order stated:

(1) Thespousg, if not legally separated;

(2)  Anadult child;

(3 A parent;

(4) Anadult sibling;

(5) A grandparent or an adult grandchild;

(6) Anadult aunt or uncle or an adult niece or nephew.

However, any person may, before a judicia adjudication of incompetence or incapacity,
disqualify any member of histhe person'sfamily from making ahealth care decision for ki the
person. The disqualification shall appear in a document signed by the person or may be made
by a notation in his the person's medical record, if made at kis the person's direction.

Any member of the incapacitated person's family may delegate the authority to make a
health care decision to another family member in the same or succeeding class. The delegation
shall be signed and may specify conditions on the authority delegated.

Any person authorized to make a health care decision for an incapacitated person shall be
guided by the express wishes of the incapacitated person, if known, and shall otherwise act in
good faith, in the incapacitated person's best interest, and may not arbitrarily refuse consent.

Whenever making any health care decision for theincapacitated person, the person availableto

consent shall eenside i1l t - i ystetan; implement the decision,

if known, that the incapacitated person would have made if the incapacitated person then had

decisional capacity;+knewn;-and. If the decision the incapacitated person would have made
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-9- SB 204

is not known, the person available to consent shall make the decision that would be in the best

interest of the incapacitated person, taking into account a general presumption for life and the

information and recommendations provided by the attending physician.

Section 7. That chapter 34-12C be amended by adding thereto aNEW SECTION to read as

follows:

No person authorized to make a health care decision for an incapacitated person may

authorize the withholding or withdrawal from the incapacitated person of comfort care and

artificial nutrition or hydration. However, artificial nutrition or hydration may be withheld or

withdrawn if:

D

(2)

3

In reasonable medical judgment:

(@  The provision of nutrition or hydration is not medically possible;

(b)  The provision of nutrition or hydration would hasten death; or

(c) Themedical condition of the incapacitated person is such that provision of
nutrition or hydration would not contribute to sustaining life or providing
comfort, hygiene, or human dignity or relief of pain;

Theincapacitated person has executed a declaration pursuant to 8 34-12D- 2 which

specifically authorizes the withholding or withdrawa of artificial nutrition or

hydration, to the extent that the authorization applies; or

Thereis clear and convincing evidence that the incapacitated person, when having

decisional capacity, gaveinformed consent to withdrawing or withholding artificial

nutrition or hydration in the applicable circumstances.

Even in the exceptions listed in subdivisions (2) and (3) of this section, artificial nutrition

or hydration may not be withheld or withdrawn if it is needed for comfort, hygiene, or human

dignity or the relief of pain.
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Reasonablemedical judgment meansamedical judgment that would be madeby aphysician
who isknowledgeabl e about the case and the treatment possibilitieswith respect to the medical
conditions involved.

Section 8. That chapter 34-12C be amended by adding thereto aNEW SECTION to read as
follows:

If a durable power of attorney for health care or a guardian or other person authorized to
make a health care decision for an incapacitated person directs the provision of any available
treatment or artificial nutrition and hydration whose withdrawal, withholding, or denial, in
reasonable medical judgment would likely result in death, any physician or health care provider
who has responsibility for the treatment and care of the individual must provide the directed
treatment or artificial nutrition and hydration in those circumstances so long asit istechnically
feasible. A physician or health care provider who objects to providing such treatment may
instead transfer the individual to a physician or health care provider willing to honor the
declaration, but must continue to provide the treatment or care until the transfer is effectuated.

Section 9. That chapter 34-12C be amended by adding thereto aNEW SECTION to read as
follows:

Thischapter doesnot requireaphysician or other health care provider totakeaction contrary
toreasonablemedical standards. However, nothing in thissection may be construed to authorize
aviolation of this Act.

Section 10. That § 59-7-2.5 be amended to read as follows:

59-7-2.5. Theattorney-in-fact or agent, if specifically authorized, may makeany health care

decisionsfor the principa which the principal could makeindividually if ke the principal had

decisional capacity. However, all such decisions shall be madetr-accordanee-with-aceepted
medical-practtee guided by the expresswishes of the principal, if known, andif not known shall
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be in the principa's best interest, and may not be an arbitrary refusal of consent. Whenever

making any health caredecisionfor the principal, the attorney-in-fact or agent shall eenstderthe

recommendattonof theattendingphysietan; implement thedecision, if known, that the princi pal
would have madeif the principal then had decisional capacity;+fknew;-and. If thedecisionthe

principa would have made is not known, the attorney-in-fact or agent shall make the decision

that would bein the best interest of the principal, taking into account ageneral presumption for

life and the information and recommendations provided by the attending physician.

Section 11. That § 59-7-2.7 be amended to read as follows:
59-7-2.7. The guardian, attorney-in-fact, or agent may not authorize the withholding or

withdrawal from the principal of comfort care and artificial nutrition or hydration. However,

arttfterat nutrition or hydration may be withheld or withdrawn if:
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In reasonable medical judgment;

(@& Theprovision of nutrition or hydration is not medically possible;

(b) The provision of nutrition or hydration would hasten death; or

() The medical condition of the principal is such that provision of nutrition or

hydration would not contribute to sustaining life or providing comfort,

hyaiene, or human dignity, or relief of pain;

The principa has executed a declaration pursuant to 8 34-12D-2 or adurable power

of attorney pursuant to 8 59-7-2.1, either of which specifically authorizes the

withholding or withdrawal of artificial nutrition or hydration, to the extent that the

authorization applies;

The principal has executed a written power of attorney pursuant to § 59-7-2.1

specifically authorizing the attorney-in-fact or agent to make that decision; or

Thereis clear and convincing evidence that the principal, when having decisional

capacity, gave informed consent, as defined in subdivision 34-12C-1(7) to

withdrawing or withholding artificial nutrition or hydration in the applicable

circumstances.

Even in the exceptions listed in subdivisions £3); (2), (3), and (4) of this section, artificial

nutrition or hydration may not be withheld or withdrawn if it is needed for comfort, hygiene,

human dignity, or the relief of pain.

Nutrition means sustenance administered by way of the gastrointestinal tract.

Reasonabl e medical judgment meansamedical judgment that would be madeby aphysician

who isknowl!edgeabl e about the case and the treatment possibilities with respect to the medical

conditions involved.

Section 12. That chapter 59-7 be amended by adding thereto aNEW SECTION to read as
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follows:

If an individual with decisional capacity, or adurable power of attorney for health care or
an attorney-in-fact or an agent, if specifically authorized, directsthe provision of any available
treatment or artificial nutrition and hydration whose withdrawal, withholding, or denial, in
reasonable medical judgment, would likely result in death, any physician or health care provider
who has responsibility for the treatment and care of the individual must provide the directed
treatment or artificial nutrition and hydration in those circumstances so long asit istechnically
feasible. A physician or health care provider who objects to providing such treatment may
instead transfer the individual to a physician or health care provider willing to honor the
declaration, but must continue to provide the treatment or care until the transfer is effectuated.

Section 13. That chapter 59-7 be amended by adding thereto a NEW SECTION to read as
follows:

Thischapter doesnot requireaphysician or other health care provider totakeaction contrary
to reasonablemedical standards. However, nothingin thissection may be construed to authorize
aviolation of this Act.

Section 14. That chapter 59-7 be amended by adding thereto a NEW SECTION to read as
follows:

In cases of dispute, the physician or other health care provider shall comply with any order
issued by a court of competent jurisdiction. Pending issuance of such orders, the physician or
other health care provider shall provide the patient treatment, including nutrition and hydration
by any means, whose denial, in reasonable medical judgment, would likely result in the death

of the patient.



