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FOR AN ACT ENTITLED, An Act to provide contractors' excise, sales, and use tax refunds for1

certain energy generation facilities.2

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKOTA:3

Section 1. Terms used in this Act mean:4

(1) "Construction date," the first date earth is excavated for the purpose of constructing5

a project;6

(2) "Department," the Department of Revenue and Regulation;7

(3) "Energy generation facility," any private or commercial facility that utilizes8

geothermal for generating electricity or for heating or cooling purposes;9

(4) "Person," any individual, firm, copartnership, joint venture, association, limited10

liability company, limited liability partnership, corporation, estate, trust, business11

trust, receiver, unit of government, political subdivision of any state, rural electric12

cooperative, consumers power district, or any group or combination acting as a unit;13

(5) "Project," the installation or construction of a new or expanded energy generation14
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facility, excluding any associated transmission facilities;1

(6) "Project cost," the amount of money, credits, property, or other money's worth for a2

project incurred and paid after January 1, 2006, for a project;3

(7) "Secretary," the secretary of the Department of Revenue and Regulation.4

Section 2. Any person may apply for and obtain a refund or credit for contractors' excise5

taxes imposed and paid under the provisions of chapter 10-46A or 10-46B for the construction6

of an energy generation facility and for sales or use taxes imposed and paid by such person7

under the provisions of chapters 10-45 and 10-46 for the purchase or use of energy generation8

facility equipment and materials.9

Section 3. As provided in this Act, any person holding a permit issued pursuant to this Act10

may apply for and obtain a refund or credit for sales or use tax imposed and paid by such person11

under the provisions of chapter 10-45 or 10-46 and contractors' excise taxes imposed and paid12

under the provisions of chapter 10-46A or 10-46B on the project costs for an energy generation13

facility.14

Section 4. The refund of taxes for an energy generation facility pertains only to project costs15

incurred and paid after January 1, 2006, and within thirty-six months of the approval of the16

application required by this Act. No refund may be made unless the person applying for the17

refund obtains a permit from the secretary as set forth in this Act.18

Section 5. Any person desiring to claim a refund pursuant to this Act shall apply for a permit19

from the secretary at least thirty days prior to the construction date. However, any project with20

a construction date between January 1, 2006, and July 1, 2006, that would otherwise qualify for21

a refund shall apply for a permit by August 1, 2006. The application for a permit shall be22

submitted on a form prescribed by the secretary. A separate application shall be made and23



- 3 - HB 1144

submitted for each project. Upon approval of the application, the secretary shall issue a permit1

entitling the applicant to submit refund claims as provided by this Act. Such permit or refund2

claims are not assignable or transferable except as collateral or security pursuant to chapter 57A-3

9.4

Section 6. Any claim for refund shall be submitted on forms prescribed by the secretary and5

shall be supported by such documentation as the secretary may require. The secretary may deny6

any claim where the claimant has failed to provide information or documentation requested or7

considered necessary by the secretary to determine the validity of the claim.8

Section 7. Any person issued a permit pursuant to this Act shall submit a return to the9

department no more frequently than on or before the last day of each month and no less10

frequently than on or before the last day of each month following each calendar quarter. The11

secretary shall determine and pay the amount of the tax refund within thirty days of receipt of12

the return. Ninety-five percent of the amount of refund shall be paid to the claimant in13

accordance with §§ 10-59-22 and 10-59-23, and five percent shall be withheld by the14

department. No interest may be paid on the refund amount. If electronic funds transfer is15

available to the secretary, the secretary shall pay the refund by electronic funds transfer if16

requested by the claimant.17

Section 8. The amounts withheld by the department in accordance with this Act shall be18

retained until the project has been completed and the claimant has met all the conditions of this19

Act, at which time all sums retained shall be paid to the claimant.20

Section 9. If any claim has been fraudulently presented or supported as to any item in the21

claim, or if the claimant fails to meet all the conditions of this Act, then the claim may be22

rejected in its entirety and all sums previously refunded to the claimant shall constitute a debt23
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to the state and a lien in favor of the state upon all property and rights to property whether real1

or personal belonging to the claimant and may be recovered in an action of debt.2

Section 10. Any person, aggrieved by the denial in whole or in part of a refund claimed3

under this Act, may, within thirty days after service of the notice of such denial by the secretary,4

demand a hearing, upon notice, before the secretary. The hearing shall be conducted pursuant5

to chapter 1-26.6

Section 11. Any person aggrieved by a decision of the secretary under this Act, may, within7

thirty days of receipt of written notice of the secretary's decision, make written application to8

the secretary for a hearing to be conducted pursuant to chapter 1-26. Hearings are to be9

conducted and appeals taken pursuant to the provisions of chapters 1-26 and 1-26D. A copy of10

the hearing examiner's proposed decision, findings of fact, and conclusions of law shall be11

served on all parties when furnished to the secretary. If the secretary, pursuant to chapter 1-26D,12

accepts the final decision of the hearing examiner, no appeal from a final decision of the13

secretary upon any additional tax to be paid may be taken unless any amount ordered paid by14

the secretary is paid or a bond filed to insure payment of the amount. However, if the final15

decision of the secretary, pursuant to chapter 1-26D, rejects or modifies the decision of the16

hearing examiner regarding the amount due, an appeal may be taken without payment of the17

amount ordered to be paid and without filing of a bond. If the secretary's decision is affirmed18

by the circuit court, no appeal may be taken unless any amount ordered to be paid by the19

secretary is paid or a bond is filed to insure payment of such amount.20

Section 12. Any amount refunded pursuant to this Act for a project that is not completed21

within the time frames prescribed by § 10-45B-4.1, including any extensions granted by the22

secretary, shall be returned to the state without interest. Any refunded amounts not returned23

pursuant to this section and all sums previously refunded to the claimant constitute a debt to the24
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state and a lien in favor of the state upon all property and rights to property, whether real or1

personal, belonging to the claimant and may be recovered in an action of debt.2

Section 13. The secretary may promulgate rules, pursuant to chapter 1-26, concerning the3

procedures for filing refund claims and the requirements necessary to qualify for a refund.4


