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HousE BILL No. 1158

Introduced by: Representatives Peters, Boomgarden, Faehn, Hunhoff, Jerke, Klaudt, Miles,
Rausch, Rave, Tidemann, and Van Etten and Senators McCracken, Gant,
Gray, Greenfield, and Olson (Ed)

FOR AN ACT ENTITLED, An Act to require an expert review when a medical malpractice

action is commenced.
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKQOTA:

Section 1. For the purposes of this Act, a health care provider is any licensed health care
facility licensed pursuant to chapter 34-12 or any practitioner of the healing arts, including a
physician, dentist, optometrist, podiatrist, chiropractor, physician's assistant, registered nurse,
licensed practical nurse, certified registered nurse anesthetist, clinical nurse specialist, nurse
practitioner, nursemidwife, dental hygienist, dental assistant, physical therapist, respiratory care
practitioner, occupational therapist, or psychologist. The term, health care provider, also
includesthe professional corporation or professional limited liability company of any health care
provider.

Section 2. In any action alleging malpractice, error, mistake, or failure to cure, whether
based on contract or tort, against a health care provider, which includes a cause of action asto
which expert testimony is necessary to establish a primafacie case, the plaintiff shall comply

with the following requirements:
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2. HB 1158

Serve upon the defendant an affidavit as provided in section 3 of this Act with the
summons and complaint. Failure to comply with this subdivision within sixty days
after demand for the affidavit results, upon motion, in mandatory dismissal with
prejudice of each cause of action for which expert testimony is necessary to establish
aprimafacie case; and

Serve upon the defendant an affidavit as provided by section 4 of thisAct within one
hundred eighty days after commencement of the suit. Failure to comply with this
subdivision results, upon motion, in mandatory dismissal with prejudice of each
cause of action for which expert testimony is necessary to establish a prima facie

case.

Section 3. The affidavit required by subdivision (1) of section 2 of this Act shall be by the

plaintiff's attorney and state either of the following:

D

(2)

The facts of the case have been reviewed by the plaintiff's attorney with an expert
whose qualifications provide a reasonable expectation that the expert's opinions
could be admissible at trial and that, in the opinion of this expert, one or more
defendants deviated from the applicable standard of care and by that action caused
injury to the plaintiff; or

Theexpert review required by subdivision (1) of this section could not reasonably be
obtained before the action was commenced because of the applicable statute of
limitations. If an affidavit is executed pursuant to this subdivision, the affidavit in
subdivision (1) of this section shall be served on the defendant or the defendant's

counsel within ninety days after service of the summons and complaint.

Section 4. The affidavit required by subdivision (2) of section 2 of this Act shall be signed

by each expert listed in the affidavit and by the plaintiff's attorney and state the identity of each
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person whom the plaintiff expectsto call as an expert witness at trial to testify with respect to
the issues of malpractice or causation, the substance of the facts and opinions to which the
expert is expected to testify, and a summary of the grounds for each opinion. Answers to
interrogatoriesthat state theinformation required by this section satisfy the requirementsof this
section if they are signed by the plaintiff's attorney and by each expert listed in the answers to
interrogatories and served upon the defendant within one hundred eighty days after
commencement of the suit against the defendant. Failure to comply with this subdivision
because of deficienciesin the affidavit or answers to interrogatories results, upon motion, in
mandatory dismissal with prejudice of each action for which expert testimony is necessary to
establish aprimafacie casg, if al of the following occur:
(1) Themotion to dismiss the action identifies the claimed deficienciesin the affidavit
or answers to interrogatories;
(2) Thetimefor hearing the motion is at least thirty days from the date of service of the
motion; and
(3 Beforethe hearing on the motion, the plaintiff does not serve upon the defendant an
amended affidavit or answersto interrogatoriesthat correct the claimed deficiencies.
Section 5. The parties or the court, for good cause shown, may, by agreement, provide for
extensions of thetime limitsspecified insections 2, 3, or 4 of thisAct. Nothingin this Act may
be construed to prevent either party from calling additional expert witnesses or substituting
other expert witnesses,
Section 6. In any action governed by this Act, any expert interrogatory answers must be
signed by the attorney for the party responding to the interrogatory and by each expert listed in
the answers. The court shall include in a scheduling order a deadline prior to the close of

discovery for all partiesto answer expert interrogatoriesfor all expertsto be called at trial. No
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additional experts may be called by any party without agreement of the partiesor by leave of the
court for good cause shown.

Section 7. If the plaintiff is acting pro se, the plaintiff shall sign the affidavit or answersto
interrogatories referred to in this Act and is bound by those provisions asif represented by an
attorney.

Section 8. The signature of the plaintiff or the plaintiff's attorney constitutes a certification
that the person has read the affidavit or answers to interrogatories, and that to the best of the
person's knowledge, information, and belief formed after a reasonable inquiry, it is true,
accurate, and made in good faith. A certification made in violation of this section subjects the
attorney or plaintiff responsible for such conduct to reasonable attorney's fees, costs, and

disbursements.



