State of South Dakota

EIGHTY-FIRST SESSION
LEGISLATIVE ASSEMBLY, 2006
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HousEBILL No. 1179

Introduced by: Representatives Glenski, Dennert, Gassman, Gillespie, Haley, Halverson,

Hanks, Hargens, Hennies, Kraus, Kroger, Lange, McCoy, Miles, Sigdestad,
Street, Thompson, Tidemann, V an Etten, and Will adsen and SenatorsHanson
(Gary), Abdallah, Adelstein, Kloucek, Koetzle, Napoli, and Smidt

FORAN ACT ENTITLED, An Act to regulate certain consumer small loans and payday |oans.

BEIT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKOTA:

Section 1. That § 54-4-36 be amended to read as follows;

54-4-36. Termsused in 88 54-4-36 to 54-4-63, inclusive, and 88 54-4-65 and 54-4-66 mean:

(D

(2)
3

(4)
()

(6)

"Advertisement,” a commercial message in any medium that aids, promotes, or
assists, directly or indirectly, the sale of products or services,

"Commission," the State Banking Commission,

"Director," thedirector of the Division of Banking of the Department of Revenue and
Regulation;

"Division," the Division of Banking;

"Finance charge," the amount, however denominated, which is paid or payable for
the privilege of paying for goods or services in one or more installments at the
beginning of the transaction;

"Financing institutions,” any person engaged in the business of creating and holding
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(7)

(8)
(9)

(10)

(11)

(12)

(13)

(14)

-2- HB 1179

or purchasing or acquiring retail installment contracts;

"Installment loan,” a loan made to be repaid in specified amounts over a certain
number of months;

"License," alicense provided by 88 54-4-36 to 54-4-63, inclusive;

"Installment |oan contract” or "contract," an agreement evidencing ainstallment loan
transaction;

"Licensee," any person holding alicense;

"Loan," any installment loan, single pay loan, or open-end loan which may be
unsecured or secured by real or personal property; and

"Payday loan,” any small, short-maturity loan on the security of a check, any
assignment of an interest in the account of a person at a depository institution, any
authorization to debit the person's deposit account, or any assignment of salary or
wages payable to aperson. A short-maturity loan made in anticipation of anincome
tax refund is not a payday loan for purposes of this chapter.

"Regional revolving loan fund," aregiona revolving loan fund with a service area
of at least five South Dakota counties, a designated staff for loan processing and
servicing, aloan portfolio of at least one million dollars, and which is governed by
aboard of directors that meets at least quarterly;

"Consumer small loan," aloan transaction in which cash is advanced to a borrower

for the borrower's own personal, family, or household purpose. A consumer small

loan is a short-term, nonrevolving, unsecured loan to be repaid in a single

installment. The cash advance of aconsumer small loanis equal to or lessthan five

hundred dollars. A consumer small loan includes an indebtedness evidenced by a

promissory note or agreement to defer the presentation of apersonal check for afee.
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Section 2. That 8§ 54-4-65 be repealed.

Section 3. That § 54-4-66 be amended to read as follows;

54-4-66. No payday |oan or consumer small loan disbursed by alicensee may exceed five

hundred dollars. A violation of this section isa Class 1 misdemeanor.

Section 4. That chapter 54-4 be amended by adding thereto a NEW SECTION to read as

follows:

In lieu of the interest, finance charges, or fees in any other law, a licensee disbursing a

consumer small loan or a payday |loan may charge the following:

(1) Onany amount up to and including fifty dollars, a charge of five dollars and fifty
cents may be added;

(2)  On amounts in excess of fifty dollars, but not more than one hundred dollars, a
charge may be added equal to ten percent of the loan proceeds plus a five dollar
administrative fee;

(3  Onamountsin excess of one hundred dollars, but not more than two hundred fifty
dollars, a charge may be added equal to seven percent of the loan proceeds with a
minimum of ten dollars plus afive dollar administrative fee;

(4)  Foramountsin excessof two hundred fifty dollars and not greater than five hundred
dollars, a charge may be added equal to six percent of the loan proceeds with a
minimum of seventeen dollars and fifty cents plus afive dollar administrative fee.

Any charge or attempt to charge in excess of those provided in this section is a Class 1

misdemeanor.
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Section 5. That chapter 54-4 be amended by adding thereto a NEW SECTION to read as
follows:

Theterm of any consumer small loan or payday loan may befor no morethan thirty calendar
days. After maturity of any consumer small loan or payday loan, the contract rate may not
exceed 2.75 percent per month of the remaining loan proceeds after the maturity date cal cul ated
a arate of 1/30 of the monthly rate in the contract for each calendar day the balance is
outstanding. On a consumer small loan or payday loan transaction in which cash is advanced
in exchange for apersonal check, areturn check charge may be charged in the amount of thirty
dollars. No insurance charges or other charges may be charged, collected, or imposed on a
consumer small loan or a payday loan except as authorized in this Act. A violation of this
section isa Class 1 misdemeanor.

Section 6. That chapter 54-4 be amended by adding thereto a NEW SECTION to read as
follows:

A consumer small loan or a payday loan may not be repaid by the proceeds of another
consumer small loan or payday loan made by the same lender or related interest. The proceeds
from aconsumer small loan or payday |oan made may not be applied to another consumer small
loan or payday |oan from the same lender or related interest. No consumer small loan or payday
loan to asingle borrower may be split or divided, and no single borrower may have outstanding
more than one consumer small |oan or payday |oan with the result of collecting ahigher charge
than permitted by this Act or having an aggregate amount of principal exceeding at any onetime
the maximum of five hundred dollars. A violation of this section is a Class 1 misdemeanor.

Section 7. That chapter 54-4 be amended by adding thereto a NEW SECTION to read as
follows:

Any licensee disbursing aconsumer small loan or apayday loan shall furnish acopy of the
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5. HB 1179

contract of the consumer small loan or payday loan to a person obligated on it or who may
become obligated on it at any time upon the request of that person. Thisisin addition to any
disclosures required by the federal Truth in Lending Act, United States Code, title 15, as
amended to January 1, 2006. Upon repayment of the loan in full, the licensee shall mark
indelibly every aobligation signed by the borrower with the word "Paid" or "Canceled" within
twenty days after repayment. A violation of this section is a Class 2 misdemeanor.

Section 8. That chapter 54-4 be amended by adding thereto a NEW SECTION to read as
follows:

Any licenseewho disburses consumer small loansor payday |oansshall display prominently
in each place of business a full and accurate schedule and statement, to be approved by the
Division of Banking, of the charges associated with such loans and the method of computing
those charges. The statement of charges shall bedisplayed in anotice, on plastic or other durable
material measuring at |east twelve inches by eighteen inches, headed "CONSUMER NOTICE
REQUIRED BY THE STATE OF SOUTH DAKOTA." The notice shall include, immediately
above the statement of charges, the following sentence, or a substantially similar sentence
approved by thedivision: "Theseloan chargesare higher than the chargesused by other lenders.
South Dakotalaw permitsthese higher charges because short-term small loansmight otherwise
not be available to consumers. If you have another source of aloan, you may be able to benefit
from a lower interest rate and other loan charges." The notice may not contain any other
statement or information, unless the division has determined that the additional statement or
information is necessary to prevent confusion or inaccuracy. The notice shall be designed with
atypesizethat islarge enough to be readily noticeable and legible. The form of the notice shall
be approved by thedivision beforeitsuse. A violation of thissectionisaClass2 misdemeanor.

Section 9. That chapter 54-4 be amended by adding thereto a NEW SECTION to read as
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follows:

Any person obligated to or having been obligated to aconsumer small loan lender or payday
loan lender and having reason to believe that this Act has been violated may file with the
Division of Banking a written complaint setting forth the details of the alleged violation. The
division, upon receipt of the complaint, may inspect the pertinent books, records, letters, and
contracts of the lender and borrower involved. The division may assess against the lender afee
covering the necessary costs of an investigation under this section. The division may maintain

an action for the recovery of the costsin acourt of competent jurisdiction.



