AN ACT
ENTITLED, An Act to revise certain insurance liquidity provisionsfor private placement policies.
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKOTA:
Section 1. That chapter 58-15 be amended by adding thereto a NEW SECTION to read as
follows:
For purposes of this Act, a private placement policy is avariable annuity contract or avariable
life insurance policy that is:
(1) Issued exclusively to aperson who is an accredited investor or aqualified purchaser, as
such terms are defined in the federal Securities Act of 1933 or the federal Investment
Company Act of 1940, or in regulations promulgated under either such statute; and

(2) Offeredfor saleand soldin atransaction that isexempt fromregistration under thefederal
Securities Act of 1933.

Section 2. That § 58-15-15 be amended to read as follows:

58-15-15. Thereshall beaprovisionthat after threefull years premiumshave been paid and after
the policy has acash surrender value and while no premium isin default beyond the grace period for
payment, the insurer shall advance, on proper assignment or pledge of the policy and on the sole
security thereof, an amount not to exceed the loan value of the policy. However, in the case of a
private placement policy, the obligation of the insurer to advance the loan value of the policy is
subject to the liquidity of separate account assets comprising such loan value, and the insurer shall
advance the loan value of the policy as and when the separate account assets comprising such loan
value can be, by their respective terms, converted to cash.

Section 3. That § 58-15-16 be amended to read as follows:

58-15-16. In the case of those policiesissued prior to the operative date specified in § 58-15-42,

the loan value referred to in § 58-15-15 is the reserve at the end of the current policy year on the
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policy and on any dividend additions thereto, computed according to amortality table, interest rate,
and method of valuation permitted by 88 58-26-45 to 58-26-85, inclusive, less a sum not more than
two and one-half percent of the amount insured by the policy and of any dividend additions thereto.
The policy may provide that such loan may be deferred for not exceeding six months after
application therefor, and shall contain atable showing in figuresthe loan values during at |east the
first twenty years of the policy or during the term of the policy, whichever isthe shorter. However,
in the case of a private placement policy, the policy may provide that the loan, or portions thereof,
may be deferred until the separate account assets, or portion thereof, comprising such loan can be,
by their respective terms, converted to cash.

Section 4. That 8 58-15-17 be amended to read as follows:

58-15-17. Inthe case of policiesissued on or after the operative date specified in 8 58-15-42, the
loan valuereferred to in 8 58-15-15 shall be the cash surrender value at the end of the current policy
year asrequired by § 58-15-33. The policy shall reserve to theinsurer the right to defer the granting
of aloan, other than for the payment of any premium to theinsurer, for six months after application
therefor. For policies where the cash surrender value pursuant to 8§ 58-15-33 is in excess of one
million dollars, the loan value shall be equal to the portion of the cash surrender value that can
immediately be converted to cash, pursuant to the policyholder's consent. However, in the case of
aprivate placement policy, the policy may reserve to theinsurer the right to defer the granting of a
loan, or portions thereof, until the policy separate account assets, or portions thereof, comprising
such loan can be, by their respective terms, converted to cash.

Section 5. That § 58-15-26 be amended to read as follows:

58-15-26. There shall be a provision that when a policy becomes a claim by the death of the
insured, settlement shall be made upon receipt of due proof of death and, at the insurer's option,

surrender of the policy or proof of the interest of the claimant, or both. If an insurer shall specify a
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particular period prior to the expiration of which settlement shall be made, such period may not
exceed two months from the receipt of such proof. For policies where the cash surrender value
pursuant to 8 58-15-33 isin excess of one million dollars at the date of death, settlement may be
made in cash or, if allowed under the policy, by distributing assets of the separate account to the
claimant with the consent of the policyholder. However, in the case of a private placement policy,
the obligation of theinsurer to settle that portion of the policy attributable to separate account assets
issubject to the liquidity of such assets, and theinsurer shall settle such portion of the policy asand
when such assets can be, by their respective terms, converted to cash, which may be later than two
months after the insurer's receipt of due proof of death.

Section 6. That 8 58-15-32 be amended to read as follows:

58-15-32. Any of the provisions or portions thereof set forth in 8§ 58-15-31 which are not
applicable by reason of the plan of insurance may, to the extent inapplicable, be omitted from the
policy. Except for aprivate placement policy, theinsurer shall reservetheright to defer the payment
of any cash surrender value for a period of six months after demand therefor with surrender of the
policy. In the case of a private placement policy, the insurer may reserve the right to defer the
payment of cash surrender value until the separate account assets comprising such cash surrender
valuecan be, by their respectiveterms, converted to cash, which may be greater than six monthsafter
the surrender of the policy and demand for payment of such cash surrender value.

Section 7. That 8 58-15-84 be amended to read as follows:

58-15-84. In the case of contractsissued on or after July 1, 2004, no contract of annuity, except
as stated in 8 58-15-83, may be delivered or issued for delivery in this state unless it contains in
substancethefollowing provisions, or corresponding provisionswhich in the opinion of thedirector
are at least as favorable to the contract holder, upon cessation of payment of considerations under

the contract:

HB No. 1188 Page 3



D

(2)

3

(4)

That upon cessation of payment of considerations under a contract, or upon the written
request of the contract owner, the company shall grant apaid-up annuity benefit on aplan
stipulated on the contract of such value asis specified in 88 58-15-86, 58-15-87, 58-15-
88, 58-15-89, and 58-15-91;

If a contract provides for alump sum settlement at maturity, or at any other time, that
upon surrender of the contract at or prior to the commencement of any annuity payments,
the company shall pay inlieu of apaid-up annuity benefit a cash surrender benefit of such
amount as is specified in 88 58-15-86, 58-15-87, 58-15-89, and 58-15-91. Except for a
private placement policy the company may reserve the right to defer the payment of the
cash surrender benefit for a period not to exceed six months after demand therefor with
surrender of the contract after making written request and receiving written approval of
the director. The request shall address the necessity and equitability to all policyholders
of the deferral. In the case of a private placement policy, the company may reserve the
right to defer the payment of the cash surrender value attributable to separate account
assets until such assets can, by their respective terms, be converted to cash, which may
be greater than six months after demand for such surrender value with surrender of the
contract;

A statement of the mortality table, if any, and interest rates used in calculating any
minimum paid-up annuity, cash surrender, or death benefitsthat are guaranteed under the
contract, together with sufficient information to determine the amounts of the benefits;
and

A statement that any paid-up annuity, cash surrender, or death benefits that may be
availableunder the contract are not lessthan the minimum benefitsrequired by any statute

of the state in which the contract is delivered and an explanation of the manner in which
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the benefits are altered by the existence of any additional amounts credited by the
company to the contract, and indebtedness to the company on the contact, or any prior
withdrawals from or partial surrenders of the contract.

Notwithstanding the requirements of this section, a deferred annuity contract may provide that
if no considerations have been received under acontract for aperiod of two full yearsand the portion
of the paid-up annuity benefit at maturity on the plan stipulated in the contract arising from prior
considerations paid would be less than twenty dollars monthly, the company may, at its option,
terminate the contract by payment in cash of the then present value of the portion of the paid-up
annuity benefit, calculated on the basis on the mortality table, if any, and interest rate specified in
the contract for determining the paid-up annuity benefit, and by this payment shall berelieved of any

further obligation under the contract.
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