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House BILL No. 1185

Introduced by: Representatives Turbiville, Dykstra, Gillespie, Halverson, Hanks, Hills,
Moore, Novstrup (Al), Olson (Russell), Pederson (Gordon), Peters, Pitts,
Rausch, Rave, Rhoden, Street, and Willadsen and Senators Hansen (Tom),
Albers, Apa, Bartling, Gant, Greenfield, Hanson (Gary), Hunhoff, Katus,
Koetzle, Napoli, Peterson (Jim), and Smidt (Orville)

FOR AN ACT ENTITLED, An Act to limit the liability of certain passenger or excursion train
providers.
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKOTA:

Section 1. Terms used in this Act mean:

(1)  "Nonprofit excursion," the provision of transportation to invited passengers for no
charge by a railroad primarily engaged in freight service;

(2) "Rail facility provider," any person, railroad, corporation, or other entity providing
facilities or equipment for use by a passenger train provider;

(3) "Rail passenger or excursion train," any service and activity provided by a railroad
in connection with transportation of passengers, including the operation of trains,
trackage, and equipment, or the use or maintenance of railroad equipment, tracks, and
any appurtenant facilities, including equipment, tracks, or facilities of a rail facility
provider;

(4)  "Passengertrain provider,” any regional railroad authority formed pursuant to chapter
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49-17A, political subdivision of the state, or nonprofit organization that contracts
with any transportation provider for rail passenger or excursion train service. The
term includes any corporation or other entity that owns, leases, operates, or manages
rail passenger or excursion train service. The term also includes any railroad
company or entity that owns, leases, or provides trackage rights to or maintains rail
lines over which a rail passenger or excursion train passes within the state of South
Dakota.
Section 2. The maximum liability of any passenger train provider shall be applied in the
aggregate for any claims or awards, compensatory or punitive, for property damage, personal
injury, bodily injury, or death arising from a single rail incident or accident occurring in this

state and involving a rail passenger or excursion train as follows:

Provider Maximum
Liability
Any regional railroad authority or any political subdivision of the state $ 5,000,000

or nonprofit organization employing a rail passenger or excursion train
Any railroad primarily engaged in freight service that is providing a $ 5,000,000
nonprofit excursion
Any rail passenger or excursion train (operates less than two hundred $10,000,000
days a year)
Any rail passenger or excursion train (operates two hundred or more daysa $20,000,000
year)
This section only applies to a passenger train provider that secures and maintains liability
insurance that equals or exceeds the maximum liability amounts specified in this section per
occurrence in the aggregate. If a passenger train provider fails to secure and maintain self

insurance or liability insurance that has policy limits of not less than the applicable amount

specified in this section per occurrence in the aggregate, the liability limitation of this section
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does not apply to that provider. The applicable amount specified in this section per occurrence
in the aggregate is the maximum amount for all claims and awards against each potentially
responsible passenger train provider involved in a rail incident or accident. The maximum
liability amounts provided in this section do no apply to any passenger train provider that was
operating prior to December 31, 2006. The maximum liability for a passenger train provider that
was operating prior to December 31, 2006, shall be equal to but not less than the liability
insurance amounts carried by those passenger providers on December 31, 2006.

Section 3. A passenger train provider may enter into contracts that allocate financial
responsibility for claims or awards. Notwithstanding any statute, public policy, common law,
or other prohibition to the same, this authority includes the right of any rail facility provider to
limit its liability by indemnification or otherwise in contracts allowing rail passenger or
excursion train rail transportation services onits lines of rail, including any provision that makes
the passenger train provider solely responsible for any claim, damage, or award.

Section 4. This Act does not affect any immunity, limitation on damage, limitation of action,
limitation of liability, or any other protection provided to the state.

Section 5. Nothing in this Act may be construed as requiring a railroad or rail authority to
permit the operation of a special passenger excursion train over its tracks.

Section 6. Nothing in this Act may be construed to limit any employee's rights under the
Federal Employers' Liability Act of 1908 as of January 1, 2007, or under any collective

bargaining agreement as of January 1, 2007.



