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An Act to  provide for a negotiation and arbitration process for the provision of 1 

electric services in annexed areas. 2 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKOTA: 3 

Section 1. That a NEW SECTION be added: 4 

49-34A-49.1. Good faith negotiations before election. 5 

If a municipality that owns and operates an electric utility extends its existing 6 

municipal boundaries through annexation, before exercising an election to provide electric 7 

service in the newly annexed area, the municipally-owned electric utility and any affected 8 

electric utility shall meet and negotiate in good faith the terms of an agreement and any 9 

transfers or acquisitions of existing service territories that may result from the annexation. 10 

Factors to be considered in the negotiations include the elimination or avoidance of 11 

unnecessary duplication of facilities, providing adequate electric service to all areas and 12 

customers affected, the promotion of the efficient and economical use and development 13 

of the electric systems of the affected electric utilities, the impact to all of the consumers 14 

of the respective utilities, and the public interest. Each utility engaged in the good faith 15 

negotiations shall prepare a statement of rationale for any position taken by that utility. 16 

Each utility's statement shall address the factors set forth in this section. Any agreement 17 

reached under this section that changes assigned service territories shall be filed and 18 

approved by the commission before becoming effective. 19 

Section 2. That a NEW SECTION be added: 20 

49-34A-49.2. Arbitration. 21 

If a municipal electric utility and the incumbent utility are unable to reach an 22 

agreement, the provisioning of electric service in the newly annexed area shall be 23 

determined by arbitration. There shall be three arbitrators. Each utility shall, within ten 24 

days of impasse, appoint an arbitrator, and the two arbitrators shall appoint a third 25 

arbitrator who is a certified arbitrator. Each utility shall bear the costs of its arbitrator and 26 

the costs of the third arbitrator shall be shared equally by the affected utilities. Unless 27 

otherwise agreed to by the affected utilities, a decision by the arbitrators shall be issued 28 
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within thirty days of the final selection of arbitrators. The decision of a majority of the 1 

arbitrators shall be binding upon and is not subject to appeal by the utilities. The decision 2 

of the arbitrators shall be filed and approved by the commission before it is effective. If 3 

as a result of arbitration, a municipal electric utility is allowed to provide service in all or 4 

a portion of the newly annexed area, the municipality shall compensate any electric utility 5 

providing service in the annexed area in accordance with § 49-34A-50. 6 

Section 3. That § 49-34A-50 be AMENDED: 7 

49-34A-50. Purchase price for electric facilities in area annexed by 8 

municipality.  9 

If a municipality described by § 49-34A-49 elects to purchase, the municipality 10 

shall, within one year following annexation, offer to purchase the electric distribution 11 

properties of the utility located within the annexed area, together with all of the utility's 12 

rights to serve within such area, for a cash consideration which shall consist of the present-13 

day reproduction cost, new, of the facilities being acquired, less depreciation computed 14 

on a straight-line basis; plus an amount equal to the cost on a nonbetterment basis of 15 

constructing any necessary facilities to reintegrate the system of the utility outside the 16 

annexed area after detaching the portion to be sold; plus as compensation for service 17 

rights, an annual amount equal to the sum of twenty-five percent of the gross revenues 18 

received from power sales to consumers of electric power within the annexed area. 19 

The If the municipality annexes an area where there is existing electric distribution 20 

property or an existing customer, the obligation of the annexing municipality to 21 

compensate the utility for service rights shall continue for eleven years from the date of 22 

the offer to purchase by the annexing municipality. During the eleven-year period, 23 

compensation for service rights to any one customer location within the annexed area 24 

shall be paid by the annexing municipality for a period of seven years or until the 25 

expiration of the eleven-year period, whichever is less. Gross revenues received shall be 26 

determined by applying the rate in effect by the municipality at the time of purchase. 27 

If the municipality annexes an area where there is no existing electric distribution 28 

property and no existing customer, the obligation of the annexing municipality to 29 

compensate the electric utility for service rights shall commence when any new customer 30 

receives electric service in the annexed area and shall continue for a period of seven years 31 

from the time that customer first receives service. Gross revenues received shall be 32 

determined by applying the rate in effect by the municipality at the time of purchase.  33 


